LEGAL NOTICE

Notice of Proposed Rulemaking

Public Hearing

Pursuant to Chapter 91, Hawaii Revised Statutes (HRS), notice is hereby given that the Department of Labor and Industrial Relations (DLIR), Hawai‘i Civil Rights Commission (HCRC), will hold a public hearing to amend Title 12-46, Subchapters 1 and 20, Hawaii Administrative Rules (HAR) relating to discrimination in housing.  The hearing will be held on the following date, time and location:


HONOLULU, OAHU

July 16, 2013





2:30 p.m.






Keelikolani Building






830 Punchbowl Street






Rooms 310, 313 and 314






Honolulu, Hawai‘i 96813

The proposed amendments to HAR 12-46 Subchapters 1 and 20 are to minimally conform state law protections against housing discrimination to the federal Fair Housing Act (FHA).
Pursuant to Act 85,  L. 2012 and a Department of Housing and Urban Development (HUD) directive which amended HRS § 515-9,  the HCRC proposes to amend HAR 
§§ 12-46-11 and 12-46-20 to conform to the FHA provisions which allow an aggrieved person to file a civil action within 2 years of a discriminatory practice, and to allow the HCRC to dismiss administrative complaints that allege similar facts if such civil action is filed.  The other proposed amendments implement Act 31, L. 2011, which clarifies the tight living exemptions; Act 175 §8, L. 2011, which conforms to HUD regulations regarding assistance animals as reasonable accommodations in housing (see HUD Guidance on Service Animals and Assistance Animals for People with Disabilities in Housing and HUD-Funded Programs, issued on April 25, 2013 and preamble to Pet Ownership for the Elderly and Persons with Disabilities; Final Rule, 73 Federal Register 63834, October 27, 2008); and Act 214, L. 2005, which clarifies that discrimination based on “sex” includes gender identity and expression.
The proposed amendments will affect small businesses that engage in housing real estate transactions.  The main burden will be on small businesses to engage in an interactive process to determine whether they can make the assistance animal accommodations requested by a person with a disability, or whether the assistance animal poses a direct threat or undue burden on the operation of the housing facility.  In addition, individuals who fall under the “tight living exemption” from the fair housing laws (i.e., an owner or lessor of a duplex who resides in one of the units, or an owner or lessor of a house or unit who rents up to four rooms in that house or unit) are now prohibited from printing, circulating, posting, mailing or publishing any statement, advertisement or sign indicating an intent to make a limitation based on a person’s protected basis, though they may make such limitation in the actual selection of a tenant.

The proposed changes to HAR 12-46 Subchapters 1 and 20 include the following:

1.
Service of complaint
Section 12-46-7 is amended to add that the executive director shall serve complaints by certified mail on respondents within ten days after the HCRC receives deferral complaints from HUD.

2. 
Dismissal of a complaint
Section 12-46-11 is amended to add that the executive director may dismiss a complaint if a civil action alleging similar facts has been filed pursuant to  HRS § 515-9(b).  This is pursuant to Act 85, L. 2012.

3. 
Notice of right to sue
Section 12-46-20 is amended to add that the executive director shall issue a notice of right to sue when a timely receipt of a notice of election to file a civil action or if a civil action alleging similar facts has been filed pursuant to HRS § 515-9(b).  This is required under Act 85, L. 2012.

4.
 Definition of “assistance animal”

The definition of “assistance animal” has been added to HAR § 12-46-302   to conform to HUD regulations and to mean an animal that is needed to perform disability related work, services or tasks for the benefit of a person with a disability, or is needed to provide emotional support that alleviates one or more identified symptoms or effects of a person’s disability.  The definition includes a non-exhaustive list of the types of animals that may be assistance animals and clarifies that the animals may have formal training or may be untrained, and may include species other than dogs.

5.
 Definition of “direct threat”


The definition of “direct threat” has been added to HAR § 12-46-302, which is similar to the “direct threat” definition contained in the employment disability discrimination rule, HAR § 12-46-182.

6.
Definition of “protected basis”

The definition of “protected basis” in HAR § 12-46-302 is amended to

add gender identity or expression to the meaning of “sex” and to add sexual orientation as a protected basis to conform with amendments to HRS § 515-3 pursuant to Act 214, L. 2005.

7.
 Definitions of  “blind”, “deaf”, “guide dog”, “service animal” and “signal dog”
The definitions of “blind”, “deaf”, “guide dog”, “service animal” and “signal dog” have been deleted to conform with the deletion of these terms in HRS § 515-3 pursuant to Act 175, §8,  L. 2011.

8.
 Discriminatory practices
The discriminatory practices of publishing or advertising an intent to limit or discriminate because of a protected basis are deleted from HAR § 12-46-305 and added to HAR § 12-46-311 so that such discriminatory practices do not fall under the tight living exemptions contained in HAR § 12-46-313.  This is to conform to the Federal Fair Housing Act pursuant to Act 31, L. 2011.

9.
Discrimination on the basis of disability
HAR § 12-46-306 is amended to conform to the amendments to HRS § 515-3 made pursuant to Act 175, L. 2011 to clarify that a person with a disability cannot be discriminated against because the person uses an assistance animal.  The rule clarifies that if a disability is not readily apparent, an owner or other person engaging in a real estate transaction may request information from the person’s treating health care professional or social worker that verifies that the person has a disability and that the assistance animal is needed to alleviate one or more identified symptoms of that disability.  The rule also states that reasonable restrictions may be imposed on the use of such assistance animals.  Finally, the rule clarifies that reasonable accommodations are not required to be made for persons who only have a record of impairment or are only regarded as having an impairment.

10.
Tight living exemption

HAR § 12-46-313 is amended to conform with amendments to HRS § 515-4(a) made pursuant to Act 31, L. 2011 that clarify that the prohibitions against discrimination contained in HAR §§ 12-46-105, -306 and -307 do not apply to a duplex if the owner or lessor lives in one of the units,  or to the rental of a room or up to four rooms in a house or unit if the owner or lessor lives in that house or unit.

11.
Defenses

HAR § 12-46-318 is amended to add the defense that an owner or any other person engaging in a real estate transaction may refuse to permit a person with a disability from using a particular assistance animal if:  a)  the animal poses a direct threat to the health and safety of others and the person with a disability does not take effective action to control the animal;  b)  the animal causes substantial physical damage to the property of others that cannot be reduced or eliminated by a reasonable accommodation;  c)  the presence of the animal would pose an undue financial and administrative burden; or  d)  the presence of the animal would fundamentally alter the nature of the operations.

A copy of the proposed rule amendments will be made available for public viewing from the first working day that the legal notice appears in the Honolulu Star-Advertiser, Hawaii Tribune-Herald, West Hawaii Today, The Maui News and The Garden Island, through the day the public hearing is held, from Monday – Friday between the hours of 8:00 a.m. – 4:00 p.m. at the Hawai‘i Civil Rights Commission, 830 Punchbowl Street, room 411, Honolulu,  Hawai‘i 96813.
A copy of the proposed rules may also be viewed at:  http://labor.hawaii.gov/hcrc/ . Copies can also be mailed to any interested party, upon written request to the Hawai‘i Civil Rights Commission, 830 Punchbowl Street, room 411, Honolulu, Hawai‘i 96813.  Please enclose a large 9-1/2” x  4-1/8” (size 10) self-addressed stamped envelope with $0.86 postage.
Interested persons may present written or oral testimony at the time of the public hearing.  All persons wishing to submit written testimony are requested to submit 7 copies of their written testimony before the public hearing to the Hawai‘i Civil Rights Commission, 830 Punchbowl Street, room 411, Honolulu, Hawai‘i 96813, or 7 copies may be submitted to the presiding officer at the public hearing.  The public hearing will be continued, if necessary, to a later time, date, and/or place announced at the scheduled hearing.
Interested persons unable to attend the public hearing shall submit 7 copies of their written testimony before the public hearing to the Hawai‘i Civil Rights Commission, 830 Punchbowl Street, room 411, Honolulu, Hawai‘i 96813.  All submissions for the record must be received at or prior to the scheduled public hearing.

The public hearing is accessible for individuals with disabilities. Auxiliary aids and services are available upon request by calling the Hawai‘i Civil Rights Commission offices at: (808) 586-8659 (voice), (808) 586-8692 (TDD).  A request for an auxiliary aid or service should be made no later than 5 working days prior to the public hearing.
Dated: ___________________________________
_________________________________________

DWIGHT TAKAMINE

Director

Department of Labor and Industrial Relations

