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JOSEPH H. CAMPOS II, Ph.D, 

Complainant(s), 

 and 

UNIVERSITY OF HAWAII 
PROFESSIONAL ASSEMBLY, 

Respondent(s). 

CASE NO(S). 19-CU-07-374 

DECISION NO. 511 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW, DECISION AND ORDER 

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND ORDER 

The Hawaiʻi Labor Relations Board (Board) issued a Proposed Findings of Fact, 
Conclusions of Law, Decision and Order (Proposed Decision) in this case on June 17, 2022.  The 
Proposed Order, among other things, found that Complainant JOSEPH CAMPOS II, Ph.D. 
(Complainant or Dr. Campos) did not meet his burden of proof at the hearing on the merits. The 
Proposed Decision further provides, in relevant part: 

5. Filing of Exceptions and Motion to Set Aside 

Any person adversely affected by the above Proposed Findings of 
Fact, Conclusions of Law, Decision and Order may file exceptions with 
the Board, as laid out in HRS §91-11, within ten days after service of a 
certified copy of this document. The exceptions must specify which 
findings or conclusions are being excepted to with citations to the factual 
and legal authorities for such exceptions. A hearing for the presentation of 
oral arguments will be scheduled if such exceptions are filed, and the 
parties will be notified of such hearing. 

No party filed Exceptions to the Proposed Order within the provided ten-day period. 

             

EFiled:  Jun 28 2022 03:58PM HAST 
Transaction ID 67774025
Case No. 19-CU-07-374



 2 

Accordingly, the Board hereby adopts the Proposed Decision, filed on June 17, 2022 and 
attached to this Order as the Final Order in this case and dismisses Dr. Campos’ complaint. This 
case is closed. 

DATED: Honolulu, Hawaiʻi,   June 28, 2022 . 

HAWAIʻI LABOR RELATIONS BOARD 

  
MARCUS R. OSHIRO, Chair 

  
SESNITA A.D. MOEPONO, Member 

  
J N. MUSTO, Member 

Copies sent to: 

Joseph Campos II, Ph.D. 
David Sgan, Esq. 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWVuIIICMdQUQ0GG80qNzsvl2WncmbmX5
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWVuIIICMdQUQ0GG80qNzsvl2WncmbmX5
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWVuIIICMdQUQ0GG80qNzsvl2WncmbmX5
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWVuIIICMdQUQ0GG80qNzsvl2WncmbmX5
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PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND ORDER

1. Proposed Introduction and Statement of the Case

prohibited practice complaint 

PA breached the duty of fair 
representation owed to him, thus committing a 

- – and that UHPA committed a prohibited 
-

ning agre

heard UHPA’s 

(HOM).

At the HOM, e. Af UHPA 

ended the HOM
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After consideration of the entire record, including testimony, exhibits, pleadings, and 
9, a Minute Order that, among other things, found that 

and directing UHPA to file proposed findings of 
fact and conclusions of law. UHPA
3729, issues this proposed decision and order in this case. 

, t grants UHPA’s Motion to 
not properly submitted at the HOM

 Supplemental Information was considered at an HOM, 

Campos had 
 

denies UHPA’s 
alleged breach of the duty of fair representation. 

-13(b)(5) claim, finding that the material facts are in not in dispute regarding 

-
13(b)(5). 

T finds as to the 
alleged breach of the duty of fair representation at the HOM, and, accordingly, finds that UHPA 
d -13(b)(4). 

Any finding of fact or conclusion of law submitted by UHPA but not adopted in this 

or construed as a conclusion of law; any finding of fact improperly designated as a conclusion of 
law is deemed or construed as a finding of fact. 

2. Background and Findings of Fact 

1 of 
 or Employer)2 and a member of bargaining unit 73 

4 5 
   

alleging that UH 
se

a send his 
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at a hearing on March 30, 2019, the UHPA 

April 1, 2019. 

3. Proposed Analysis and Conclusions of Law 

3.1. Dispositive Motion 

UHPA submitted the Eff
s  and that the 

. 

 

See -CE-10-
-CU-10-

( - -510.pdf) (Kapesi).   

a claim if it appears beyond a doubt 

complainant to relief.  Id. -7. 

, 

Casum , 94 330, 337, 13 P.3d 
1235, 1242 (2000); t to Know Comm. , 117 
Hawai i 1, 7, 175 P.3d 111, 117 (App. 2007). 

3.1.1. Failure to Properly Plead Arguments 

UHPA a 
hybrid case—both in p
UHPA’s breach of the duty of fair representation—are wrong. 

t
pleading  of Am.,   -Toledo, 143 Hawai‘i 
249, 252,  (“…this court has  the Twombly/Iqbal
‘plausibility’ pleading standard, and we now .” (emphasis added)
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“p Id.

standard and reiterates th

See
-CE-10- (March 

23, 2021) (Parker), citing -CU-10- -CU-10-345, 

( - -497.pdf) (Paio). 

a complainant  fair notice to the respondent of what 
the complainant’s claim is and what grounds support this claim.  Kapesi

 plead legal theories with precision, and the 
Parker , at 

 (citing Paio,  at -27). 

claim. Therefore, the 

3.1.2. Standing 

bring this case 
.  

Kapesi In other words, without standing, a party can
complaint.

, 144 
) (Tax Foundation). To that end, UHPA argues that 

both when he filed this 
Complaint  

plainly wrong. 

 a significant amount of time may pass. In 
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was terminated on July 1, 

arbitration until April 1, 2019. 

A hybrid case consists of two parts—an employer’s alleged
union’s alleg
the employer’s alleged breach. -02, 

-57 (2004) (Poe II). Under the principle of exhaustion, the employee cannot file 
alleging a hybrid case 

exhausted. Poe); Poe 
II, 

look 

alleg , with “the most recent incident 
 

UHPA does not dispute that 
, and  . These dates 

to bring a hybrid case or 
for claims related to a hybrid case.

for this claim
Campos’ status as 

 

employee when the complaint was filed. See, e.g., Kapesi  -

after the Complainant’s termination before the Union notified the Complainant that it would not 
 Caspillo,  -5 (where the Employer 

after the 
Complainant’s termination before the Union notified the Complainant that it would not take the 

itration). 

bears no duty of fair 
representation to a former member —filed
bargaining unit member—is still pending. To find otherwise could lead to a situation where a 
Union summarily refuses to take any discharge case to arbitration once the discharge becomes 
final. . 



3.1.1.

 an indispensable party because he 
failed to name 

 or that arbitration would 
ampos’ allegation 

—
 

While the alleged breach of the duty of fair representation implicates the Employer due to 
the “hybrid case” established by the HSC, the law is clear that an employee may, if they choose, 
bring a claim against only the Union and not the Employer. 

Poe II). While choosing to pursue a claim 
against one, rather than both, actors does not change the two-pronged case that the employee 

the law permits the employee to make that decision. Id.

 consent to any arbitration 
if the notice of intent to arbitrate was withdrawn, this does not make UH an indispensable party 
in this case. 
UH to reopen the arbitration process.  

the right to bring a claim against UH in this matter, and he has not done so. Accordingly, the 
 

3.1.2. Timeliness 

-
-9(l); 

Hamada  P.2d 727, 729 n. 3 Aio)
-

-42-42(a).  

-05-
) ( - - ) 

(Hayashi). -day limit 

Caspil , -CE-01- -
CU-01-
( - -509.pdf) (Caspillo).  
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argument regarding the timeliness of the Complaint and 

In -CE-07- -CU-07-
-9 (April 24, 2019) ( - -

3455A.pdf) (Campos I),
such representation constituted discrete, 

for a breach of 
the duty of fair representation. 

Campos I regarding UHPA was whether 
UH help Id. -
13. 

n. Id.

The instant Complaint is a separate case dealing with a separate issue and claim. This 

deciding whether to take the grie
  

denial of arbitration on April 1, 
 2019, which is a Sunday. -

42- c) The instant Complaint was 

this claim. 

3.1.3. Summary Judgment 

sing the motion for summary 

- , -CE-
01- -CU-01- at Caspillo). 

-13(b)(5) issue in this 
case. . 

and the Complaint states what 
they specifically identified any section of the 

h of the duty of fair representation. 



-13(b)(5) 
issue. 

3.2. Motion to Strike

improper.  

memorandum that was not properly submitted at the HOM. See
Assembly -07- -4 (September 21, 1995) 
( - - ). disregards 

Supplemental Information in its final deliberations.

HOM, final 

appeale right 
to appeal the decision, “with dates being considered in March and early April 2019.” Therefore, 

would not make a material impact on the 

3.3. Burden of Proof 

In prohibited practice cases, the complainant “bears the burden of proof” to a degree of a 
- -42-

his case-in-
likely than not that UHPA breached its duty of fair representation. 

a claim after he finishes presentin
burden of proof and dispose of the issue. -10-331, 

Mamuad) ( -
Order-3337F.pdf).

3.4. Breach of the Duty of Fair Representation

Poe II
has adopted a two-step 
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whether it was ‘procedural or ministerial.’ Mamuad,  

3.4.1. Procedural or Ministerial Acts – Arbitrariness

The “arbitrary” prong of a breach of the duty of fair representation controls only when 
looking at procedural or ministerial union conduct. Caspillo For 

gment; 
there must be no rational or proper basis for the conduct; 

Id.
Id. 

ss and, thus, 
acted arbitrarily. 

As noted in Campos I , at 12-13, UHPA had no obligation to 
UHPA needed to decide whether to arbitrate the 

rbitrate.

Unions’ actions are not considered perfunctory unless those actions treat the union 
member’s claim so lightly as to suggest an “egregious disregard” of their rights. Mamuad, Order 

the duty of fair representation. Id.

ore 

perfunctorily. Caspillo citing 
-CIO -03-  (October 

27, 2014) ( -Order- ) (Emura). The 
particular facts of the case define the gation. Id. 

UHPA’s outside counsel 
 

this determination was not one made perfunctorily 
 

proceeded through Step 1 and Step 2, UHPA determined 
that, in addition to the issues there were concerns 

UHPA did not solely rely on the concerns that 
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they raised about 

breach the duty of fair representation in an arbitrary manner. 

3.4.2. Acts of Judgment –  

about how , including whether to arbitrate a 
, and unions are not liable for good faith, non-

Tupola
see also Mamuad

The union must retain discretion to 

examining UHPA’s performance.  Caspillo

UHPA made its decision rationally and in good faith. Emura -  

3.4.2.1. 

The 

impermissible or immutable classifications like race or other constitutionally protected 
categories. Caspillo
categories, a union cannot discriminate against an employee based on union membership or if 

Id. 

To 
Mamuad, 

 

The Complaint does not specifically lay out a reason for any discrimination. To the extent 
duty of fair 

discrimination based on this position.  

 did not breach its duty 
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3.4.2.2.

Tupola

Id. If a complainant fails to present 

Emura, 

n that 
 and bad faith. 

to 
show a breach of the duty of fair representation.  

4. Proposed Order

denies
alleged breach of the duty of fair representation; grants 

-13(b)(5) claim  burden of proof to show that 
. This case will be closed 

upon entry of the final decision and order. 

5. Filing of Exceptions and Motion to Set Aside 

posed Findings of Fact, Conclusions of 
91-11, within 

findings or conclusions are being excepted to with citations to the factual and legal authorities 
for such exceptions. A hearing for the presentation of oral arguments will be scheduled if such 
exceptions are filed, and the parties will be notified of such hearing. 

  June 17, 2022 . 

Chair
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Member

Member

Copies sent to: 

, 

1 -2 defines employee or public employee as:

“Employee” or “public employee” means any person employed by a public employer, 
except elected and appointed officials and other employees who are excluded from 

-

2 In this ca -2, which defines “employer” or “public 
employer” as:

“Employer” or “public employer” means
eir interest in dealing with 

public employees…

3 - .”

4 -

-
appropriate bargaining unit without discrimination and without regard to employee 

5 -

(4) For bargaining units (7

-42-

In computing any period of time prescribed or allowed by these rules or order of the 

designated period of time begins to run shall not be included. The last day of the period 
so computed shall be included unless it is a Saturday, a Sunday, or a holiday, in which 

holiday…
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