' HAWAIYI C1viL RIGHTS COMMISSION

830 PUNCHBOWL STREET, RoOoM 411 HoNoLULU, HI 96813 - PHONE: 586-8636 - FAX: 586-8655 - TDD: 568-8692

MINUTES
Hawai'i Civil Rights Commission Office
Virtual Location via MS TEAMS
December 17, 2020
2:00 p.m.
Present:  Liann Ebesugawa, Joan Lewis, William Puette, and Jon Matsuoka,
Commissioners; Robin Wurtzel, Bill Hoshijo, and Marcus Kawatachi, Staff.

Chair Liann Ebesugawa called the meeting to order.

Approval of Minutes

The Commissioners reviewed the draft minutes of the November 12, 2020, meeting. The
minutes were approved.

Executive Director’s Report

Deputy Executive Director (DED) Marcus Kawatachi presented a FY 2021 HCRC Mediation
Program year-to-date summary.

Summary & Details (7/1/20 through 12/16/20)

Referrals 14+1= 15
Dispositions: 9+2= 11
Settlements: 3+0= 3
Non-agreements:  6+2= 8
Settlement Rate: 27 %

Dual-filed (EEOC/HCRC and HUD/HCRC) settlements: 2
State-only settlements: 1



Employment cases settled: 1
Housing cases settled: 2

Primary Bases for Complaints Settled in Mediation
Disability 2
Age 1

Dispositions by Mediation Center

Mediation Center of the Pacific 1/4  (settlement rate 25%)
Mediation Services of Maui

Private Mediators

Ku‘ikahi Mediation Services (Hilo)

West Hawaii Mediation Center

Kauai Economic Opportunity, Inc.

Hawai‘i Civil Rights Commission  2/7  (settlement rate 28,6%)

OVERALL 3/11 (settlement rate 27.3%)

DED Kawatachi noted that the mediated settlement rate continued to be lower than pre-COVID-
19, as adjustments are made to remote mediation.

Chair Ebesugawa asked if the lower settlement rate reflected a lower numbers of parties opting
for mediation. DED Kawatachi said that fewer parties were opting for mediation, but that the
lower settlement rate reflected a lower percentage of successful mediations.

DED Kawatachi presented a data and production report showing caseload data through
December 16, 2020.

As of December 16, 2020, the written report showed 337 open cases, a decrease of 2 cases from
the number reported as of November 10, 2020.

Of the 337 open investigation cases, 1 (0.3%) was filed in 2016, 6 (1.8%) in 2017, 48 (14.2%) in
2018, 124 (36.8%) in 2019, and 158 (46.9%) in 2020.



DED Kawatachi reported a breakdown of the status of the open cases by type of case and
investigation stage.

2016 2017 2018 2019 2020 Total
Housing 0 0 2 12 27 41
Cases
Response 0 1 12 51 90 154
Monitoring
Mediation 0 0 0 13 23 36
Pending 0 0 21 35 12 68
Assignment
Active 1 5 13 13 6 38
Investigation
TOTAL 1 6 48 124 158 337

The report indicated no new subpoena enforcement litigation.

DED Kawatachi reported on case aging, expressing concern over the increasing number of older
cases in the caseload.

Case Aqing (Last report — 11/10/20)

15.7 % of all cases are 2 years or older (13.9 %)

11.9 % of all cases are over 18 months, but less than 2 years old (10.6 %)
22.3 % of all cases are over 12 months, but less than 18 months old (19.8%)
24.0 % of all cases are over 6 months but less than 12 months (25.7 %)

26.1 % of all cases are 6 months or less (30.1 %)

Chair Ebesugawa asked whether respondent’s circumstances and posture in the pandemic
emergency contributed to case aging. DED Kawatachi said that in 2020 case aging was
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attributable to the impact of pandemic, with closure of the HCRC office in response to the
March stay-at-home directive and staffing issues (redeployment of HCRC staff to assist with
Unemployment Insurance, COVID-related paid leave, the freeze and de-funding of vacant
positions).

Commissioner Jon Matsuoka asked what kind of problems case aging causes. DED Kawatachi
responded that older complaints are harder to investigate. Over time, the HCRC had targeted 5%
or less cases older than two years as an ideal.

The report also covered the year-to-date data for the past five fiscal years:

7/1/16 — 7/11/17 — 7/1/18 — 7/1/19 — 7/1/20 —
Category 12/16/16 12/16/17 12/16/18 12/16/19 12/16/20
PCQ Received 306 272 306 287 203
Intake Decision 297 249 250 344 173
Complaint Filed 167 127 141 162 82
Investigation Closed 199 137 161 101 88
Notice of Cause 9 6 7 5 6
Enforcement Closure 7 11 10 3 2

Chief Counsel’s Report

Chief Counsel (CC) Robin Wurtzel reported no change on Morning Hill Foods, LLC dba Mana
Bu’s v. The Hawaii Civil Rights Commission, Civil No. 18-100034-01 KKH, pending in the ICA.

CC Waurtzel reported that the HCRC FY 2020 Annual Report had been posted on the DLIR
website.

2021 Legislation

CC Waurtzel the Executive Package bill drafted for submission by the Commission on the Status
of Women and the Department of Human Services (DHS) to prohibit rental discrimination based
on source of income, to be placed in a new HRS chapter and enforced by direct cause of action in
state district court..

The Commission approved a motion to support the bill as drafted.

CC Waurtzel discussed a bill to be introduced by the Deaf Blind Task Force, to restore HCRC
jurisdiction over discrimination in state-funded services on the basis of disability pursuant to
HRS 8368-1.5, regardless of whether a state-funded service or activity also received federal
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funds, with a proposed exception for claims covered under the Individuals with Disabilities
Education Act (IDEA). The bill would restore a state Section 504-like protection that was
limited by the 2017 Hawai‘i Supreme Court decision in Matter of L.E.

Noting that the HCRC had consistently supported bills to restore HRS § 368-1.5 to pre-Matter of
L.E. scope, CC Waurtzel and Executive Director Bill Hoshijo recommended support for the
proposed bill, with an expression of concern over legislation to expand HCRC jurisdiction while
at the same time cutting the HCRC budget and capacity.

The Commissioners considered several alternatives, including: support, with request for
resources; postpone until provided resources; or, support on principle with a proviso that
resources should not be cut. The Commissioners agreed that the Deaf Blind Task Force should
be informed of the HCRC concerns and that the HCRC will likely support the proposed bill on
principle, with a proviso regarding needed resources.

Unfinished Business

As directed in the HCRC resolution, adopted on November 12, 2020, “URGING THE STATE
OF HAWAI‘l TO DEMONSTRATE ITS HISTORICAL AND CONTINUING
COMMITMENT TO CIVIL RIGHTS, GIVING MEANING TO STRONG STATE CIVIL
RIGHTS LAWS BY REBUILDING CAPACITY, MAINTAINING AND RESTORING
RESOURCES FOR STATE CIVIL RIGHTS LAW ENFORCEMENT,” that resolution had
been transmitted to the Governor, key Directors in the Administration, and House and Senate
leadership.

New Business

FB 2021-2023 Executive Budget. ED Hoshijo reported that the FY 2022 and FY 2023
Executive Budget had been finalized for submission to the legislature. The legislature is
responsible for passing a budget bill; any cuts will be effective July 1, 2021. The Executive
Budget imposes targeted vertical cuts to the HCRC budget of $315,000 and six permanent
general funded positions.

Announcements

There were no announcements.

With the 2021 legislative session scheduled to open on January 20, 2021, the next meeting of the
Commission was scheduled for January 29, 2021, to be continued on February 5, 2021.

Adjournment

Submitted by William D. Hoshijo, Executive Director.
Approved by Commission on January 29, 2021.
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