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Monday, November 4, 2024

To: Dr. William Puette, Chair
Jon K. Matsuoka, Arsima Muller, and Jo-Ann Adams, Comissioners of the
Hawai‘i Civil Rights Commission

From: Bill Hoshijo

Public Hearing - HCRC

For 26 years, until my retirement in March 2023, I had the honor of serving as the
Executive Director of the Hawai‘1 Civil Rights Commission (HCRC). For all those
years | worked with HAR Title 12, Chapter 46, on a daily basis, so I am familiar
with the rules.

Engaging in rulemaking is one of the most important of the Commission’s powers,
as the rules provide controlling guidance to enforcement staff and the public,
including businesses, employers, landlords, attorneys, the courts, and those who
complain of unlawful discrimination.

Our administrative rules have the full force and effect of law.

HRS § 368-3(9) authorizes the Commission to adopt rules under chapter 91, the
Hawai‘i Administrative Procedures Act (HAPA).

The procedure for adoption of rules is governed by HRS § 91-3.
Att. Gen. Op. 72-5 opines:

[W]e believe that Section 91-3, Hawaii Revised Statutes, 1s limited in
its applicability to rules “having the force and effect of law.” To put it
another way Section 91-3 is limited in its applicability to rules
adopted, amended or repealed pursuant to a valid delegation of
legislative power, which rules, when adopted in accordance with



the procedures set forth in the HAPA, have the force and effect of
law.

“Generally, administrative rules and regulations promulgated pursuant to statutory
authority have the force and effect of law.” State v. Kimball, 54 Haw. 83 at 89
(1972).

And,

Administrative rules, like statutes, have
the force and effect of law. State v. Kirn, 70 Haw. 206, 208,
767 P.2d 1238, 123940 (1989) (citing Abramson v. Board of
Regents, University of Hawaii, 56 Haw. 680, 548 P.2d 253
(1976), and Aguiar v. Hawaii Hous. Auth., 55 Haw. 478, 522
P.2d 1255 (1974)); Baldeviso v. Thompson, 54 Haw. 125, 129,
504 P.2d 1217, 1221 (1972) (citing State v. Kimball, 54 Haw.
83,503 P.2d 176 (1972)). Kotis has not alleged any infirmity in
the promulgation of HAR § 11-175-45(b)(3). Accordingly,
masmuch as we discern no conflict between HRS § 11-175—
45(b)(3) and the governing statutes, Kotis's argument that the
circuit court acted without authority fails.

State v. Kotis, 91 Haw. 319 at 331 (1999).

(emphasis added).

COMMENTS

The Proposed Rules Make a number of changes, some “housekeeping” in nature,
some updating the rules to clarify standards. I offer comments on two proposed
changes: 1) amendment of the §12-46-1 definition of employment; and 2)
amendment of §12-46-187 to add a reference to reasonable accommodation for
registered medical cannabis users with a disability,

Amendment of the §12-46-1 definition of employment
The proposed rule amendment reads:

§12-46-1 Definitions.



"Employment" shall be as defined in section 378 1, HRS[:], and
includes services performed by an individual for wages or under any
contract of hire regardless of whether the common-law relationship of
master and servant exists unless it is shown that: (1) The individual has
been and will continue to be free from control or direction over the
performance of the service, both under the individual's contract of hire
and in fact; (2) The service is either outside the usual course of the
business for which the service is performed or that the service is
performed outside of all the places of business of the enterprise for
which the service is performed; and (3) The individual is customarily
engaged in an independently established trade, occupation, profession,
or business of the same nature as that involved in the contract of
service.

The threshold jurisdictional issue of whether a complainant in a case alleging a
violation of HRS chapter 378, part I, is an employee or an independent contractor
remains a confounding one. The proposed rule adopts a known standard,
commonly known as the ABC test. The ABC test is used by Hawai‘i state
Unemployment Insurance (UI), Temporary Disability Insurance (TDI), and Prepaid
Health Care (PHC) to determine whether an employment relationship exists.

The HCRC determination of whether a person is an independent contractor, not an
employee, currently applies an impossibly complicated test adopted by the
Commission in Santiago vs. lolani Swim Club, D.R. 92-007 (1993). Santiago
incorporates factors from the common law, hybrid and economic realities tests,
without any one factor controlling.

Amendment of §12-46-187 to add a reference to reasonable accommodation
for registered medical cannabis users with a disability

The proposed rule amendment reads:

§12-46-187 Failure to make reasonable accommodation. (a) It is
unlawful for an employer or other covered entity not to make
reasonable accommodation to the known physical or mental
limitations of an applicant or employee with a disability who is
otherwise qualified, unless such employer or entity can demonstrate
that the accommodation would impose an undue hardship on the
operation of its business. An employee does not have to specifically
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request a "reasonable accommodation", but must only let the
employer know that some adjustment or change to the employer’s
workspace or the employer’s policies, such as leave, zero
tolerance, or drug testing policies, including but not limited to
tests for medical cannabis, is needed by the employee to do a job
because of limitations caused by a disability. Nothing in this
subsection shall be construed to require the employer to make an
accommodation for the possession or use of drugs prohibited
under state law.

(b) To determine the appropriate reasonable accommodation, it
shall be necessary for an employer or other covered entity to initiate
an interactive process, after a request for an accommodation, with the
person with a disability in need of the accommodation. A request for a
reasonable accommodation may be made by a third-party, such as a
healthcare professional, acting on behalf of the individual in need of
an accommodation. This process shall identify the precise limitations
resulting from the disability and potential reasonable accommodations
that could overcome those limitations.

(c) It is unlawful for an employer or other covered entity to
deny employment opportunities to an applicant or employee with a
disability based on the need of such employer or entity to make
reasonable accommodation to such person's physical or mental
impairments.

(d) A person with a disability is not required to accept an
accommodation, aid, service, opportunity, or benefit which such
qualified person chooses not to accept. However, if such person, after
notice by the employer or other covered entity of the possible
consequences of rejecting, rejects a reasonable accommodation, aid,
service, opportunity, or benefit that enables the person to perform the
essential functions of the position held or desired and cannot, as a
result of that rejection, perform the essential functions of the position,
the person will not be considered qualified.

(e) An employer or other covered entity is not required to make
a reasonable accommodation to a person who meets the definition of
disability solely under the "regarded as" prong.

The HCRC does not enforce the rights of registered medical cannabis users
generally. The HCRC’s interest is focused on the rights of persons with a
disability. The H.R.S. § 329-122 definition of “debilitating medical condition” is
not identical to the H.R.S. § 378-1 and H.A.R. § 12-46-182 definition of
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“disability,” so not every registered qualifying medical cannabis patient will
necessarily be a person with a disability entitled to a reasonable accommodation.

The HCRC has a civil rights interest in protecting the rights of persons with
disabilities against discrimination in employment, including the right to a
reasonable accommodation required to enable a person with a disability to be
considered for a job, to perform the essential functions of a job, or to enjoy the
same or equal benefits of employment as are enjoyed by similarly situated
employees without disabilities.

State fair employment law does not preclude an employer from establishing a drug
policy or a drug testing policy that imposes disciplinary action for a positive drug
test, up to and including termination. However, an employer might have to modify
the drug testing policy as reasonable modification for a person with a disability
who is a registered qualified medical cannabis patient who tests positive for the use
of (medical) cannabis.

Such reasonable accommodation does not include cannabis use or intoxication at
work. HAR § 12-46-192(A)(1)-(3) expressly permits an employer to prohibit use
of illegal drugs and engaging in the use of illegal drugs in the workplace, and to
hold an employee who uses illegal drugs to the same performance and behavior
standards as other employees. HRS § 329-122(c¢), expressly excludes use in the
workplace from application of the medical cannabis law.

CONCLUSION

It is timely and appropriate for the Commission to engage in rulemaking to adopt
the ABC test for determining whether a complainant is a covered employee or an
independent contractor and to incorporate by reference the right of a person with a
disability who is a registered medical cannabis user to request a reasonable
accommodation, This avoids the alternative, waiting for years for a contested case
raising these issues to be docketed and wind its way through the judicial review
and appellate process. Again, this is an appropriate exercise of the Commission’s
rulemaking authority.



From: Kelvin Kohatsu <director@htahawaii.org>

Sent: Monday, November 4, 2024 9:13 AM

To: DLIR.HCRC.INFOR <dlir.hcrc.infor@hawaii.gov>

Subject: [EXTERNAL] 12-46-187 Failure to make reasonable accomodation.

Good morning,

My name is Kelvin Kohatsu, residing in Hilo, Hawaii. I’m the Managing Director of the
Hawaii Transportation Association (contact info enclosed).

We do not support this section (12-46-187 Failure to make reasonable accommodation),
as Commercial Motor Vehicle Drivers-Commercial Drivers License, persons are prohibited
from operating Commercial Motor Vehicles when tested positive for Federal Schedule 1
drugs, which marijuanais.

This section should be removed, or an accommodation be included stating, “Any person
testing positive for any Federal Schedule 1 drug, holding a Commercial Driver’s
License/Commercial Motor Vehicle License, shall be prohibited from operating a
Commercial Motor Vehicle, in the interest of Public Safety”.

Thank you for accepting our testimony on this most important Public Safety subject.

Kelvin Kohatsu — Managing Director, Hawaii Transportation Association
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Chamberof Commerce

HAWAII

Re: Oral & Written Testimony, HCRC Public Hearing on 11/4/2024

Sent via email to: Constance.m.yonashiro@hawaii.gov

By including adjustments or changes to employers’ drug testing policies as a “reasonable
accommodation,” the HCRC fails to note the distinction between providing reasonable accommodation to
individuals with disabilities who have a 329 card and requiring employers to allow applicants and employees to
actively use a Schedule | drug.

While the HCRC has the authority to enforce Hawaii’s anti-discrimination laws, in so doing the
Commission must also recognize that many Hawaii employers are subject to federal obligations , such as the
federal Drug-Free Workplace Act for federal contractors, DOT regulations for employers who have employees in
safety-sensitive positions, and certain federal licensing requirements. Requiring employers to modify their drug-
free workplace policies, including their policies and procedures on testing for marijuana use, may also interfere
with the employer’s ability to comply with applicable federal laws.

The prior version of the proposed amendments in 2023 (which we discussed extensively with prior HCRC
Chief Counsel Robin Wurtzel) included a carve-out provision for employers complying with federal licensing
requirements or federal regulations, or employers who could lose federal contracts or funding if required to comply
with the amended administrative rule. However, the most recent version of the proposed amendments does not
include these exceptions, raising a question of how the HCRC expects employers to balance their state and federal
obligations.

Therefore, we recommend the HCRC amend the last sentence of §12-46-187(a) to read, “Nothing in this
subsection shall be construed to require the employer to make an accommodation for the possession or use of
drugs prohibited under state law, or if such accommodation would cause the employer to violate federal licensing
requirements or federal regulations, or to lose a federal contract or funding.”

Employers will also struggle to comply with their obligation under the Occupational Safety and Health Act
to provide a workplace free from recognized hazards, particularly the recognized hazard of allowing employees
who may be impaired by marijuana use to perform their job duties that may jeopardize the safety of the employee
or others. Employees may be impaired by their marijuana use without showing typical physical indicia of recent
use. In such cases, without the ability to rely on a positive drug test, an employer may not be aware an employee is
impaired by marijuana use until it is too late, subjecting the employee and the public to potential injury or loss and
exposing the employer to potential liability.

Sherry Menor-McNamara

President & CEO, Chamber of Commerce Hawaii

733 BISHOP STREET, SUITE 1200, HONOLULU, HI 96813 | (808) 545-4300 | INFO@COCHAWAII.ORG | WWW.COCHAWAII.ORG
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From: Ken M. Nakasone <knakasone@ksglaw.com>
Sent: Monday, November 4, 2024 11:47 AM
To: DLIR.HCRC.INFOR <dlir.hcrc.infor@hawaii.gov>
Subject: [EXTERNAL] Public Hearing — HCRC.

Dear HCRC;

| am a private practice attorney who primarily represents employers. | am writing to express my
concern regarding the proposed amendments to HAR §12-46-187 - "Failure to make reasonable
accommodation".

In general, | am concerned that such changes to provide reasonable accommodations for medical
marijuana use including the prohibition on testing for such use will lead to marijuana impairment at
work and create dangerous situations leading to serious injuries and death. | am also concerned that
these changes create conflicts between this law and federal law. Some of my concerns are more
particularly described below:

e Without being able to rely on positive test results in their decision-making, employers will
struggle to comply with their obligation under the Occupational Safety and Health Act to provide
a workplace free from recognized hazards, including allowing employees who may be impaired
by marijuana use to operate heavy machinery or otherwise work in potentially hazardous
conditions.

e Employees with a medical cannabis card may come to work impaired as it would be permissible
to use medical cannabis so long as the employee is not using while on employer’s
property. Additionally, employees may be impaired by their marijuana use without showing
typical physical indicia of recent use. In such cases, without the ability to rely on a positive drug
test, an employer may not be aware an employee is impaired by marijuana use until it is too
late. It’s not just about laws, costs, and liability — many of Hawaii’s employers genuinely care
about the safety of their employees and the public and endeavor to prioritize safety in the
workplace by avoiding risks inherent in allowing employees to use marijuana even for medicinal
purposes outside work hours.

e Many Hawaii businesses receive federal contracts and grants that subject them to the federal
Drug-Free Workplace Act of 1988. Their status as contractors require them to maintain a drug-
free workplace or face potentially losing current and future contracts.

e Many Hawaii businesses across a broad range of industries including manufacturing, retail,
tourism, and technology, employ commercial truck drivers or other safety-sensitive positions as
defined by the U.S. Department of Transportation. These positions are subject to certain drug
testing requirements, including marijuana. Requiring employers to allow employees with
disabilities who are registered medical cannabis users to continue working despite testing
positive for marijuana or to exempt such employees from the company’s normal drug testing
policies may put the employer in violation of federal regulations.

e The prior version of the proposed amendments included carve outs for employers who would
be at risk of losing federal funding or violating federal licensing requirements or other federal
regulations; however the July 2024 remove these exceptions from the proposed version.

e If employers are required to allow employees with disabilities who are registered medical
cannabis users to continue working despite testing positive for marijuana or to exempt such
employees from the company’s normal drug testing policies, many will incur significant expense
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and changes to their operations to provide training to managers and supervisors to be able to
monitor for and identify physical indicia of potential impairment; however, employers would be
afraid to remove these employees from performing their job duties (to ensure a safe work
environment) for fear that they would be accused of disability discrimination and/or retaliation
for changing/altering the terms and conditions of their employment. As a result, employers may
be exposing itself to potential liability for allowing those with medical cannabis cards to
continue to work in either safety-sensitive positions or positions that may put others’ safety at

risk.

Accordingly, | request that the proposed changes to HAR §12-46-187 not be made. Thank you for your
time and consideration.

Aloha,
Kenneth M. Nakasone



N Group. Inc

y 888 Kapiolani Blvd. | Honolulu, HI 96813
RO U p 808-593-8888 | www.jngroupinc.com

November 4, 2024

To Whom It May Concern,

On behalf of IN Group, Inc. (“JN”), | submit written testimony with respect to the proposed revised
definition of the term “drug” under Hawaii Administrative Rules (“HAR”) §12-46-182 and the proposed
amendment to HAR §12-46-187 - "Failure to make reasonable accommodation”.

JN, an automotive dealership, employs individuals in sales, service and other positions that require
driving company and/or customer vehicles. As written, the proposed regulations will allow employees with
medical cannabis cards to come to work impaired and drive vehicles while under the influence of medical
marijuana so long as the employees are not using medical cannabis while on the employer’s premises. As a
result, the impairment could lead to safety and health concerns to not only the employee using medical
cannabis, but other employees, customers and the public as well.

In addition, if employers are prohibited from relying on positive test results in their decision-making,
employers will struggle to comply with their obligations under the Occupational Safety and Health Act which
require employers to provide a safe workplace free from recognized hazards. The proposed amendment
would allow employees who may be impaired by medical cannabis use to operate vehicles and other
apparatuses in potentially hazardous conditions.

Should employers be required to allow registered medical cannabis users to be exempt from the
company’s drug testing policies or continue to work despite a positive test result for marijuana use, employers
may be hesitant to remove employees from performing their safety sensitive job duties out of fear that they
will be accused of disability discrimination and/or retaliation. As a result, companies may be exposed to
potential liability for allowing those with medical cannabis cards to continue working in safety-sensitive
positions.

Accordingly, for all the above reasons, N respectfully requests that the proposed changes to the term
“drug” under Hawaii Administrative Rules (“HAR”) §12-46-182 and the proposed amendment to HAR §12-46-
187 - "Failure to make reasonable accommodation” not be made. Thank you for your consideration in this
matter,

Sincerely,

ﬁ\'ﬁas—

Brad Nicolai
President



Testimony to the
HAWAI‘I CIVIL RIGHTS COMMISSION
KOMIKINA PONO KIWILA O HAWAI‘I

Thursday, May 2, 2024 at 2 PM
Commission Meeting

Agenda Item 4.b. Update on Public Hearing on Proposed Rule Amendments to
Hawai‘i Administrative Rule 12-46

As a longtime resident of the State of Hawai‘i, student, and community advocate, I
appreciate the Commission’s dedication and diligence to comply with Hawaii Revised Statutes
(HRS) Chapter 91 with respect to amending the Hawai‘i Administrative Rules (HAR) Title 12
Chapter 46 as it relates to the Hawai‘i Civil Rights Commission in order to continue safeguarding
and advancing the rights of marginalized individuals and communities as well as prevent
discrimination in all forms. With the evolving discourse of society, it is important that the
implementation and enforcement of civil rights and policies are upheld as the Commission plays
a pivotal role in holding institutions and individuals accountable for their actions.

While the Commission has yet to determine the logistical information for Notice and
Comment, HRS 91-3, | acknowledge that the draft of the proposed amendments to HAR 12-46 has
been accessible via hardcopy and online PDF since at least July 10, 2023, giving members of the
public, stakeholders, and other interested parties the opportunity to review the proposed rule and
submit comments expressing their support, opposition, or suggestions for improvement. |
appreciate the Commission’s amendments to HAR-12-46-108, Leave due to Pregnancy,
Childbirth, or Other Related Medical Conditions to be in compliance with the recently passed

Pregnant Workers Fairness Act (PWFA), which requires a covered employer to provide reasonable



accommodations to a qualified employee or applicant to provide the layer of protection for affected
employees experiencing this type of discrimination within their worksites.
I look forward to the Commission’s hearings on the final proposed amendments to HAR

12-46. Mahalo for this opportunity to provide comments.



(Comments received in 2023)

(Note: proposed rules were revised in 2024 to address some of the comments)
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Chambero.s Commerce HAWAI

The Voice of Business

~

July 3, 2023

Robin Wurtzel

Chief Counsel

Hawaii Civil Rights Commission
Komikina Pono Kiwila O Hawai‘i
830 Punchbowl Street, Room 411
Honolulu, Hawaii 96813

Re: Proposed Rule Changes by the Hawaii Civil Rights Commission, HAR Title 12, Chapter 46
Aloha Chief Counsel Wurtzel,

Thank you for the opportunity to provide comments regarding the proposed changes to HAR
Title 12, Chapter 46. We reviewed the proposed changes and would like to offer comments
regarding the following items:

1. §12-46-1 Definitions. The proposed definitions of the words “employment,” “harassment,”
“legitimate nondiscriminatory reason,” and “ancestry” may conflict with Hawaii administrative
rules, state statute and federal law. The proposed revisions may exceed statutory authority of
the Hawaii Civil Rights Commission.

2. 12-46-107 Hiring, retention, and accommodation of pregnant females. Removes reference to
disability and clarifies that it is based on pregnancy. The proposed changes may conflict with the
mandates of the Pregnant Workers Fairness Act.

3. Other miscellaneous and non-substantive changes.

As discussed on June 30, 2023, we look forward to scheduling some time to meet and review
these items with you and your team over the coming weeks. Thank you for your willingness to
collaborate with the business community.

If you have any questions, please contact Eliza Talbot, VP of Business Advocacy and Community
Relations at (808) 380-2605 or etalbot@cochawaii.org.

733 Bishop Street, Suite 1200, Makai Tower | Honolulu, Ht 96813 | www.cochawaii.org | (808) 545-4300
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Sincerely,

My

Sherry Menor-McNamara
President and CEO
Chamber of Commerce Hawaii

k"‘"’ 733 Bishop Street, Suite 1200, Makai Tower | Honolulu, HI 96813 | www.cochawaii.org | (808) 545-4300




From: WURTZEL, ROBIN

To: Robin Wurtzel (robinwurtzel@gmail.com)

Subject: FW: HCRC Proposed Rule Amendments

Date: Monday, July 3, 2023 4:56:00 PM

Attachments: Locations Inc. v. Hawai i Dep t of Labor Indus. Rela.docx

Nelson v University of Hawaii.rtf
Shoppe v Gucci America Inc.rtf

From: Christopher Cole <ccole@marrjones.com>

Sent: Thursday, June 29, 2023 3:39 PM

To: DLIR.Workforce.Develop <dlir.workforce.develop@hawaii.gov>; WURTZEL, ROBIN
<robin.wurtzel@hawaii.gov>

Subject: [EXTERNAL] HCRC Proposed Rule Amendments

Hawai'i Civil Rights Commission
¢/o Robin Wurtzel
Robin.Wurtzel@hawaii.gov

Dlir.Workforce.Develop@hawaii.gov

Aloha Ms. Wurtzel,

Thank you for the opportunity to comment on your agency’s proposed new rules. As indicated
above, | am sending this to you at two email addresses, the one in your name set forth in the notice
inviting public comments, and the one (“Dlir.Workforce.Develop”) that | was automatically directed
to when | followed the hyperlink attached to your name.

Please give due consideration to the following comments on your proposed rule amendments, as
follows.

12-46-1 (definitions)

Definition of “employment.” OPPOSE. It would be unwise to revise the existing rule as proposed.
First, the revision is unnecessary, as “employment” is already defined in the statute. Second, the
proposed revision adopts a disfavored “nature of the work” test “emphatically” and “explicitly”
rejected by the Hawai'i Supreme Court in a nearly identical statutory definition (in the workers
compensation law, HRS Ch. 386), in Locations, Inc. v. Hawai'i Dept. of Labor & Ind. Rels., 79 Haw.
208, 212 (S. Ct. 1995). See attached. Third, although Locations rejected this legal test in the context
of a different statute (workers compensation, not discrimination), the Hawai'i Legislature has
directed as a mandatory rule of statutory construction that “laws in pari material, or upon the same
subject matter, shall be construed with reference to each other.” Haw. Rev. Stat. § 1-16. Both laws
regulate the same subject matter (employment). Both are remedial. Both define the very subject
matter (“employment”) central to both statutes’ coverage. It is unreasonable —and violates this
cardinal statutory construction rule mandated by law — to conclude that the Hawai'i Legislature
would intend the same words they chose to define “employment” to mean one thing for purposes of
workers compensation (HRS § 386-1), yet have a different meaning for discrimination purposes (HRS
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HN4[[image: ]]  Employment Status, Contractors

[bookmark: Bookmark_hnpara_4]There can be no workers' compensation coverage absent an employment relationship. The relationship between employer and employee must be entered into in a deliberate manner with the informed consent of both parties.

[bookmark: Bookmark_clscc5]

Workers' Compensation & SSDI > Coverage > Employment Status > Contractors

HN5[[image: ]]  Employment Status, Contractors

[bookmark: Bookmark_hnpara_5]Under the control test, an employment relationship is established when the person in whose behalf the work is done has the power, express or implied, to dictate the means and methods by which the work is to be accomplished.

[bookmark: Bookmark_clscc6]

Workers' Compensation & SSDI > Coverage > Employment Status > Borrowed Employees

Workers' Compensation & SSDI > Coverage > Employment Status > Contractors

Workers' Compensation & SSDI > Coverage > Employment Status > Employers

HN6[[image: ]]  Employment Status, Borrowed Employees

[bookmark: Bookmark_hnpara_6]The paramount consideration in determining whether the alleged special employer is in fact a special employer of the worker in workers' compensation lent employee cases is whether the alleged special employer exercised control over the details of the work of the loaned employee and such control strongly supports the inference that a special employment relationship exists. The control test looks to the degree of control exercised by each employer with regard to the employee and is the primary guideline for determining whether an employer is a special employer for workers' compensation purposes.

[bookmark: Bookmark_clscc7]

Workers' Compensation & SSDI > Coverage > Employment Status > Contractors

HN7[[image: ]]  Employment Status, Contractors

[bookmark: Bookmark_hnpara_7]The relative nature of the work test involves a balancing of factors regarding the general relationships which the employee has with regard to the work performed for each of his or her employers. The factors to be considered are: whether the work done is an integral part of the employer's regular business; and whether the worker, in relation to the employer's business, is in a business or profession of his own.

[bookmark: Bookmark_clscc8]

Workers' Compensation & SSDI > Coverage > Employment Status > Contractors

HN8[[image: ]]  Employment Status, Contractors

[bookmark: Bookmark_hnpara_8]See Haw. Rev. Stat. § 383-7.

[bookmark: Bookmark_clscc9]

Workers' Compensation & SSDI > Coverage > Employment Status > Contractors

HN9[[image: ]]  Employment Status, Contractors

[bookmark: Bookmark_hnpara_9]See Haw. Rev. Stat. § 467-14.
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[bookmark: Bookmark_para_2] [*209]  [**785]   OPINION OF THE COURT BY MOON, C.J. 

[bookmark: Bookmark_para_3]Appellant State of Hawai'i, Department of Labor and Industrial Relations (the DLIR), appeals from the judgment of the circuit court, reversing its declaratory ruling. The DLIR contends on appeal that the circuit court erred in its determination that licensed real estate agents who perform sales activities pursuant to "independent contractor agreements" with appellee Locations, Inc. (Locations) are"independent contractors" and not "employees" for purposes of Hawai'i's workers' compensation laws. 

[bookmark: Bookmark_para_4]As a matter of law, we hold that Locations-agents [footnoteRef:2]1 are independent contractors and not employees. Accordingly, we affirm the circuit court's judgment.  [2: 1 For purposes of this appeal, "Locations-agents" refer to those persons who are licensed pursuant to Hawai'i Revised Statutes (HRS) chapter 467 (Real Estate Brokers and Salespersons) and who perform sales activities for Locations pursuant to independent contractor agreements. The term "Locations- agents" does not include those licensed salespersons who act in other capacities for Locations.] 


[bookmark: Bookmark_para_5] [***2]  I. BACKGROUND 

[bookmark: Bookmark_para_6]Locations, a real estate sales company, petitioned the DLIR for a declaratory ruling that, for purposes of Hawai'i's workers' compensation laws, the licensed real estate agents who perform sales activities pursuant to "independent contractor agreements" with Locations are not " employees " and, therefore, that Locations need not provide mandatory workers' compensation coverage for them. 

[bookmark: Bookmark_para_7]Based upon undisputed facts submitted solely by Locations, the DLIR ruled that Locations-agents are "employees" for workers' compensation purposes. Locations thereafter timely appealed the DLIR's declaratory ruling to the circuit court. The circuit court granted Location's appeal, reversed the DLIR's declaratory ruling, and concluded that "Locations, Inc.'s licensed real estate agents, hired pursuant to independent contractor agreements, are independent contractors and not employees for purposes  [*210]   [**786]  of Hawaii's Workers Compensation laws." The DLIR timely appeals from the circuit court's final judgment. 

[bookmark: Bookmark_para_8]II. STANDARD OF REVIEW 

HN1[[image: ]] Review of a decision made by the circuit court upon its review of an agency's decision is a secondary appeal. . . . The standard of review is [***3]  one in which this court 

[bookmark: Bookmark_para_10][bookmark: Bookmark_I4FDJ9920K1MNJ2J30000400]must determine whether the circuit court was right or wrong in its decision, applying the standards set forth in HRS § 91-14(g) [footnoteRef:3]2 to the agency's decision. This court's review is further qualified by the principle that the agency's decision carries a presumption of validity and appellant has the heavy burden of making a convincing showing that the decision is invalid because it is unjust and unreasonable in its consequences. [3: 2 HN2[] HRS § 91-14(g) (1985) provides: 
Upon review of the record the court may affirm the decision of the agency or remand the case with instructions for further proceedings; or it may reverse or modify the decision and order if the substantial rights of the petitioners may have been prejudiced because the administrative findings, conclusions, decisions, or orders are: 
(1) In violation of constitutional or statutory provisions; or 
(2) In excess of the statutory authority or jurisdiction of the agency; or 
(3) Made upon unlawful procedure; or 
(4) Affected by other error of law; or 
(5) Clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record; or 
(6) Arbitrary, or capricious, or characterized by abuse of discretion or clearly unwarranted exercise of discretion.] 


[bookmark: Bookmark_I4FDJ9920K1MNJ2J30000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2J20000400][bookmark: Bookmark_I4FDJ9920K1MNJ2J40000400][bookmark: Bookmark_I4FDJ9920K1MNJ2J60000400][bookmark: Bookmark_I4FDJ9920K1MNJ2K00000400] Sussel v. Civil Service Comm'n, 74 Haw. 599, 608, 851 P.2d 311, 316, reconsideration denied, 74 Haw. 650, 857 P.2d 600 (1993) (internal brackets and quotation marks omitted) (quoting Chock v. Bitterman, 5 Haw. App. 59, 64, 678 P.2d 576, 580, cert. denied, 67 Haw. 685, 744 P.2d 781 (1984)). 

[bookmark: Bookmark_para_18][bookmark: Bookmark_I4FDJ9920K1MNJ2K30000400][bookmark: Bookmark_I4FDJ9920K1MNJ2K20000400][bookmark: Bookmark_I4FDJ9920K1MNJ2K90000400][bookmark: Bookmark_I4FDJ9920K1MNJ2KC0000400] [***4]  The circuit court's determination that Locations-agents are independent contractors and not employees is a question of law freely reviewable by an appellate court under HRS § 91-14(g)(4). See Sussel, 74 Haw. at 610, 851 P.2d at 317, (citing Amfac, Inc. v. Waikiki Beachcomber Inv. Co., 74 Haw. 85, 119, 839 P.2d 10, 28, reconsideration denied, 74 Haw. 650, 843 P.2d 144 (1992)). 

[bookmark: Bookmark_para_19]III. DISCUSSION 

[bookmark: Bookmark_para_20]A. Hawai'i's Workers' Compensation Laws Pertain Only to Employer-Employee Relationships.

[bookmark: Bookmark_para_21][bookmark: Bookmark_I4FDJ9920K1MNJ2M10000400][bookmark: Bookmark_LNHNREFclscc3][bookmark: Bookmark_I4FDJ9920K1MNJ2KF0000400]Although licensed real estate agents are considered independent contractors under myriad state and federal statutes, [footnoteRef:4]3 Hawai'i's workers' compensation laws, codified in HRS chapter 386, do not specify whether such agents are employees or independent contractors. For purposes of coverage, HRS chapter 386, pertains only to "employees" who are "individuals in the employment of another person." HRS § 386-1 (1985). With respect to independent contractors, this court has held that HN3[[image: ]] a party who hires an independent contractor is not an employer, and thus, "does not fall within the provisions of HRS § 386-5 which exempts employers from liability to [their] employees." Makaneole  [***5]   v. Gampon, 70 Haw. 501, 508, 777 P.2d 1183, 1187 (1987). It therefore follows that a party who contracts with an independent contractor need not provide workers' compensation coverage for that independent contractor.  [4: 3 For example, HRS § 393-5(5) (1985) excludes "real estate salespersons" and "real estate brokers" from employment laws requiring prepaid health plans, provided that the agent's sole means of compensation is by way of commission. Additionally, such individuals are distinguished from real estate salespersons "who are not employees and are licensed pursuant to [HRS] chapter 467" for general excise tax purposes. HRS § 237-18(f) (1985). The Internal Revenue Code also treats real estate agents whose remuneration is based on sales rather than number of hours worked as independent contractors. 26 U.S.C. § 3508(b)(1).] 


[bookmark: Bookmark_para_22]The DLIR has observed that: 

[bookmark: Bookmark_para_23][bookmark: Bookmark_I4FDJ9920K1MNJ2M30000400][bookmark: Bookmark_I4FDJ9920K1MNJ2M50000400]Workers' compensation laws are highly remedial in character. Their paramount purpose is to provide compensation for an employee for all work-connected injuries, regardless of questions of negligence and proximate cause. Courts should therefore give them a liberal construction in order to accomplish their beneficent purposes.

[bookmark: Bookmark_I4FDJ9920K1MNJ2M50000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2M30000400_2]







[bookmark: Bookmark_I4FDJ9920K1MNJ2M20000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NK0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2M40000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NK0000400_2][bookmark: Bookmark_LNHNREFclscc4][bookmark: Bookmark_I4FDJ9920K1MNJ2NJ0000400] [*211]   [**787]  Evanson v. University of Hawaii, 52 Haw. 595, 600, 483 P.2d 187, 191 (1971) (citations omitted). Consequently, the DLIR contends that "the term 'employee' as used in the workers' compensation context, should be liberally construed to achieve the beneficent intent of workers' compensation statutes." Although Locations does not dispute this contention, and although we recognize the beneficent purposes and the remedial nature of Hawai'i's workers' compensation laws, "the rule of liberal construction cannot be strained to the point of extending it to employments not within its scope or intent."  [***6]  Florida Indus. Comm'n v. Schoenberg, 117 So. 2d 538, 541 (Fla. Dist. Ct. App. 1960). Simply stated, HN4[[image: ]] there can be no workers' compensation coverage absent an employment relationship. See Harter v. County of Hawaii, 63 Haw. 374, 378 n.3, 628 P.2d 629, 632 n.3 (1981) (the relationship between employer and employee must be entered into in a deliberate manner with the informed consent of both parties).

[bookmark: Bookmark_para_24] [***7]  B. Determining the Existence of an Employer-Employee Relationship 

[bookmark: Bookmark_para_25]Although the relationship between Locations and Locations-agents is based on independent contractor agreements, it is well -- settled that the existence of independent contractor agreements, standing alone, would not exempt Locations from providing workers' compensation coverage if the true nature of the relationship is that of employer-employee. This court has recognized that an employment relationship may exist even in situations in which the parties have "agreed" not to label themselves as employer and employee. 

[bookmark: Bookmark_para_26][bookmark: Bookmark_I3KP720H50F0004CXY300443][bookmark: Bookmark_I4FDJ9920K1MNJ2NN0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NM0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NR0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NP0000400]For example, in Bailey's Bakery v. Borthwick, 38 Haw. 16 (1948), a bakery unilaterally redesignated its deliverypersons as "vendees," purportedly in an attempt to avoid paying into Hawai'i's unemployment fund. Prior to the redesignation, the drivers for the bakery had delivered bread to retailers and had worked for stated hours and wages. Under the new delivery system, the bakery ceased to furnish delivery equipment, but sold or financed the purchase of such equipment to drivers who wished to purchase them. The drivers were responsible for collecting payment from the retailers. The drivers retained [***8]  the differential between the wholesale price charged to the retailers and the reduced price charged to the driver at the plant, both amounts being fixed by the bakery. Although the bakery exercised no control over the delivery equipment or the manner of its operation, the bakery exercised complete control over the deliveries themselves, including the delivery routes, which were divided so that there was no competition between drivers. Bread prices were also fixed by the bakery. Id. at 18-19. 

[bookmark: Bookmark_para_27][bookmark: Bookmark_I3KP720H8TK0004CXY300444][bookmark: Bookmark_I4FDJ9920K1MNJ2NT0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NW0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2NS0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2P90000400][bookmark: Bookmark_LNHNREFclscc5][bookmark: Bookmark_I4FDJ9920K1MNJ2NV0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2PC0000400]In determining the existence of an employment relationship, this court in Bailey's Bakery applied the "control test," consistent with the test set forth in Tomondong v. Ikezaki, 32 Haw. 373 (1932). HN5[[image: ]] Under the control test, an employment relationship is established when "the person in whose behalf the work is done has the power, express or implied, to dictate the means and methods by which the work is to be accomplished." Id. at 380. In contrast, 

[bookmark: Bookmark_para_28][bookmark: Bookmark_I4FDJ9920K1MNJ2PC0000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2P90000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2NW0000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2NT0000400_2]one who contracts with another to do a specific piece of work for him [or her], and who furnishes and has the absolute control of his [or her] assistants, and who executes the work entirely in accord with his [or her] own [***9]  ideas, or with a plan previously given him [or her] by the person for whom the work is done, without being subject to the latter's orders in respect of the details of the work, with absolute control thereof, is not a servant of his [or her] employer, but is an independent contractor.

[bookmark: Bookmark_I4FDJ9920K1MNJ2PC0000400_3][bookmark: Bookmark_I4FDJ9920K1MNJ2P90000400_3][bookmark: Bookmark_I4FDJ9920K1MNJ2NW0000400_3][bookmark: Bookmark_I4FDJ9920K1MNJ2NT0000400_3]







[bookmark: Bookmark_I4FDJ9920K1MNJ2PB0000400]Id. at 378. Subsequent to its examination of the relationship between the bakery and its redesignated deliverypersons, this court held that "the relation . . . [was] that of master and servant . . . not that of [independent contractor and contractee]." Bailey's Bakery, 38 Haw. at 16. 

[bookmark: Bookmark_para_29][bookmark: Bookmark_I3KP720HSVF0004CXY300447][bookmark: Bookmark_I4FDJ9920K1MNJ2PT0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2PD0000400][bookmark: Bookmark_LNHNREFclscc6][bookmark: Bookmark_I4FDJ9920K1MNJ2PV0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2PX0000400]In subsequent cases, this court has continued to follow the control test to determine the existence of an employment relationship. See Kepa v. Hawaii Welding, 56 Haw. 544, 548, 545 P.2d 687, 691 (1976) HN6[[image: ]] ("The paramount consideration in determining whether the alleged special employer is in fact a  [*212]   [**788]  special employer of the worker in workers' compensation lent employee cases [is] whether the alleged special employer exercised control over the details of the work of the loaned employee and such control strongly supports the inference that a special employment [relationship] exists"); Yoshino  [***10]   v. Saga Food Serv., 59 Haw. 139, 143, 577 P.2d 787, 790 (1978) (The control test "looks to the degree of control exercised by each employer with regard to the employee."); Harter, 63 Haw. at 379, 628 P.2d at 632 (the control test is the primary guideline for determining whether an employer is a special employer for workers' compensation purposes). 

[bookmark: Bookmark_para_30]C. The DLIR Erred in Determining that Locations and Locations-Agents Were in an Employment Relationship.

[bookmark: Bookmark_I4FDJ9920K1MNJ2R60000400][bookmark: Bookmark_LNHNREFclscc7][bookmark: Bookmark_I4FDJ9920K1MNJ2R50000400]In the present case, the DLIR applied the control test as well as the "relative nature of the work" test in determining that Locations-agents are "employees" for workers' compensation purposes. HN7[[image: ]] The relative nature of the work test "involves a balancing of factors regarding the general relationships which the employee has with regard to the work performed for each of his [or her] employers." Yoshino, 59 Haw. at 143, 577 P.2d at 790. The factors to be considered are: "whether the work done is an integral part of the employer's regular business; and whether the worker, in relation to the employer's business, is in a business or profession of his own." 1B A. Larson, Larson's Workmen's Compensation Law § [***11]  43.53 (1993). 

[bookmark: Bookmark_para_31]Although the DLIR employed both tests, its ruling in the present case expressed its preference for the "relative nature of the work" test: 

[bookmark: Bookmark_para_32]The traditional common law definition of "control" has been much eroded with the development of modern technology. An enlightened view is to "reject conventional limitations on such conceptions as 'employee,' 'employer,' and 'labor dispute'," and in doubtful situations make a determination based on the "underlying economic facts rather than technical and exclusive legal classifications." 

[bookmark: Bookmark_para_33]The Labor and Industrial Relations Appeal Board, (LIRAB), State of Hawaii, has used the "reltive nature of the work" test to determine a worker's status as an employee or independent contractor. 

[bookmark: Bookmark_para_34]We also find that regardless of the degree of supervision exercised by Locations, the activities of [Locations- agents] form a continuous economic relation for mutual profit. Further, the activities of [Locations-agents] are an integral part of Locations' business to satisfy the "relative nature of the work" test. Accordingly, we find that [Locations-agents] are considered "employees."

[bookmark: Bookmark_para_35][bookmark: Bookmark_I4FDJ9920K1MNJ2R80000400][bookmark: Bookmark_I4FDJ9920K1MNJ2RH0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2R70000400][bookmark: Bookmark_I4FDJ9920K1MNJ2R90000400][bookmark: Bookmark_I4FDJ9920K1MNJ2RJ0000400]In Yoshino, however, this court [***12]  expressly disapproved the DLIR's primary use of the "relative nature of the work" test. As in the present case, the DLIR in Yoshino utilized both the control test and the relative nature of the work test to determine whether a claimant was an "employee" for workers' compensation purposes, but "stated a clear preference for the relative nature of the work test." Yoshino, 59 Haw. at 143, 577 P.2d at 790. On appeal, although we agreed with the result reached by the DLIR, we stated that "we must disapprove of the [DLIR's] primary emphasis upon the relative nature of the work test." Id. Thus, our decision in Yoshino made it "clear that the control test is the primary guideline for determining [an employment relationship] for workers' compensation purposes." Id.; accord Kepa, 56 Haw. at 548, 545 P.2d at 691; Harter, 63 Haw. at 379, 628 P.2d at 632. 

[bookmark: Bookmark_para_36][bookmark: Bookmark_I4FDJ9920K1MNJ2RN0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2RM0000400]However, despite our express disapproval of the relative nature of the work test in Yoshino, the DLIR has continued to use it as a primary basis upon which to determine whether a person is an "employee." Recognizing that our preference for the control test may not have been stated emphatically enough in  [***13]  Yoshino, and "that in retrospect our pronouncements are sometimes more enigmatic than we would wish," State v. Schroeder, 76 Haw. 517, 524, 880 P.2d 192, 199 (1994), we now explicitly hold that the control test, and not the relative nature of the work test, is the proper test to determine whether an employer-employee relationship exists for purposes of workers' compensation laws. Accordingly, we examine the relationship between  [*213]   [**789]  Locations and Locations-agents under the control test. 

[bookmark: Bookmark_para_37][bookmark: Bookmark_I4FDJ9920K1MNJ2RN0000400_2]D. Applying the Control Test to Locations and Locations-Agents

[bookmark: Bookmark_I4FDJ9920K1MNJ2RN0000400_3]



[bookmark: Bookmark_para_38][bookmark: Bookmark_I3KP720HYY90004CXY300448][bookmark: Bookmark_I4FDJ9920K1MNJ2S30000400][bookmark: Bookmark_I4FDJ9920K1MNJ2S20000400][bookmark: Bookmark_I4FDJ9920K1MNJ2S40000400][bookmark: Bookmark_I4FDJ9920K1MNJ2S60000400][bookmark: Bookmark_I4FDJ9920K1MNJ2S80000400][bookmark: Bookmark_I4FDJ9920K1MNJ2SB0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2TH0000400]Although we have not had previous occasion to decide whether licensed real estate agents are "employees" for purposes of Hawai'i's workers' compensation laws, courts in numerous other jurisdictions, applying the control test, have held that real estate agents are "independent contractors" if they: (i) are paid by commission; (ii) supply their own automobiles and insurance; (iii) are not required to keep fixed hours; and (iv) are dependent on their own efforts to sell real estate. See, e.g., Dimmitt-Rickhoff-Bayer Real Estate Co. v. Finnegan, 179 F.2d 882, 886-87 (8th Cir.), cert. denied, 340 U.S. 823, 95 L. Ed. 605, 71 S. Ct. 57 (1950);  [***14]  Commonwealth v. Savage, 31 Mass. App. 714, 583 N.E.2d 276 (1991); Edwards v. Caulfield, 560 So. 2d 364, 372 (1990); Henry Broderick, Inc. v. Squire, 163 F.2d 980, 982-983 (9th Cir. 1947); Schoenberg, 117 So. 2d at 541-43. 

[bookmark: Bookmark_para_39][bookmark: Bookmark_I4FDJ9920K1MNJ2TM0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2TK0000400]In Dimmitt, the court of appeals deemed real estate agents to be "independent contractors" in situations where they are "almost entirely dependent upon their own initiative, efforts, skill, and personality for success, working upon their own time, at their own expense, and deriving their remuneration from the results of their work." Dimmitt, 179 F.2d at 888. In the present case, the agents' activities, pursuant to their independent contractor agreements with Locations, are consistent with the indicia considered dispositive by the Dimmitt court. At the hearing on the declaratory ruling, the following undisputed facts regarding Locations and Locations-agents were ascertained: 

[bookmark: Bookmark_para_40][bookmark: Bookmark_I4FDJ9920K1MNJ2TM0000400_2](1) Locations-agents are hired pursuant to independent contractor agreements; 



(2) Locations-agents are compensated solely by commission; 



(3) Locations does not pay withholding taxes, social security, unemployment compensation, health insurance,  [***15]  life insurance, pension, retirement benefits, sick leave, or annual leave for Locations-agents; 



(4) Locations-agents pay for their own expenses and equipment, including car, gas, long distance phone calls and fax, postage, cellular phones, couriers, professional dues, business cards, multiple listing service, and professional liability insurance. Locations permits Locations-agents the use of its general office space, phones, computers and research assistance, subject to the above agent-borne expenses; 

[bookmark: Bookmark_para_41](5) Locations does not direct or control Locations- agents' hours, open houses, floor time, leads, or contacts with clients; 

[bookmark: Bookmark_para_42](6) Locations-agents are not required to service any listing, are free to solicit any residential listings and sales as they wish, and are free to exercise their own independent judgment on business matters, within the framework set by state law, professional ethics, and good business practices; and 

[bookmark: Bookmark_para_43](7) Locations, as the broker, oversees Locations- agents' activities as required by HRS chapter 467 (Real Estate Brokers and Salespersons) by: participating as the supervising broker in each sale consummated by Locations-agents; providing training [***16]  and guidelines to assure compliance with legal requirements; and reviewing transactions to assure compliance with HRS chapter 467.

[bookmark: Bookmark_para_44][bookmark: Bookmark_I3KP720J5250004CXY300449][bookmark: Bookmark_I3KP720JB510004CXY30044B][bookmark: Bookmark_I4FDJ9920K1MNJ2V20000400][bookmark: Bookmark_I4FDJ9920K1MNJ2TN0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2V30000400]Relying on Faith Realty & Development Co. v. Industrial Commission, 170 Colo. 215, 460 P.2d 228 (1969) and Hughes v. Industrial Commission, 113 Ariz. 517, 558 P.2d 11 (1976), the DLIR contends that, notwithstanding the control test, real estate agents are employees entitled to workers' compensation. Both cases are, however, distinguishable. 

[bookmark: Bookmark_para_45][bookmark: Bookmark_I4FDJ9920K1MNJ2V60000400][bookmark: Bookmark_I4FDJ9920K1MNJ2VP0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2V50000400][bookmark: Bookmark_I4FDJ9920K1MNJ2VK0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2VP0000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2W60000400][bookmark: Bookmark_I4FDJ9920K1MNJ2VN0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2VR0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2W60000400_2][bookmark: Bookmark_I4FDJ9920K1MNJ2W50000400]Although utilizing "control" tests, the courts in both Faith Realty and Hughes relied mainly on their respective state real estate licensing statutes that referred to real estate agents as "employees" in "employment" who are "employed" by their brokers. Further, the respective legislative histories of the statutes at issue supported this limited definition.  Faith Realty, 170 Colo. at 220,  [*214]   [**790]  460 P.2d at 230; Hughes, 113 Ariz. at 519, 558 P.2d at 13. In both cases, the courts construed their respective workers' compensation statutes in pari materia with their real estate statutes and concluded that an employment relationship existed for workers' compensation purposes, despite the fact [***17]  that salespersons were compensated solely by commission and did not work set hours.  Faith Realty, 170 Colo. at 219, 460 P.2d at 229; Hughes, 113 Ariz. at 519-20, 558 P.2d at 13-14. Moreover, the Hughes court relied on Arizona's unemployment insurance laws, which designated real estate agents as "employees," Hughes 113 Ariz. at 520, 558 P.2d at 14, whereas, in Hawai'i, the unemployment law treats real estate agents as "independent contractors," and not as "employees." HRS § 383-7(17) (1985). [footnoteRef:5]4  [5: 4 HN8[] HRS § 383-7 provides in pertinent part: 
"Employment" does not include the following service: 
(17) Service performed by an individual for an employing unit as a real estate salesperson, if all such service performed by such individual for such employing unit is performed for remuneration solely by way of commission[.]] 


[bookmark: Bookmark_para_47] In this jurisdiction, HRS chapter 467 (Real Estate Brokers and Salespersons) expressly affords real estate salespersons the option to choose between being (i) "employed [***18]  either directly or indirectly by a real estate broker" or (ii) "an independent contractor in association with a real estate broker." HRS § 467-1 (Supp. 1991) (emphasis added). 

[bookmark: Bookmark_para_48]Nevertheless, the DLIR contends that Locations exerts a level of control over Locations-agents sufficient to create an employer-employee relationship. For example, the DLIR's declaratory ruling summarizes the following facts, ascertained from Locations' Sales Division Manual submitted under seal: 

[bookmark: Bookmark_para_49]Location's [sic] Sales Division Manual documents that it controls the manner and type of listings [Locations-agents] may have. [Locations-agents] are limited to only residential type listings. Further, [Locations-agents] having at least a 50% interest in real property that is listed for sale must be listed with Locations. 

[bookmark: Bookmark_para_50]Locations specifies the type, number, and internal routing of various forms used in real estate transactions. Failure to follow guidelines exposes [Locations-agents] to sanctions, to include the right to terminate employment. Further control concerns the manner that potential litigation is handled. [Locations-agents] must notify Locations and Locations may share the liability for [***19]  any tortious act or breach of contract committed by [Locations-agents].

[bookmark: Bookmark_para_51]Locations maintains that these controls are not sufficient to establish an employer-employee relationship because these controls are mandated by law. The question thus narrows to whether statutorily-mandated control by a putative employer is sufficient to establish an employment relationship. 

[bookmark: Bookmark_para_52]E. Statutorily-Mandated Control over Agents 

[bookmark: Bookmark_para_53]Because of the importance and pervasiveness of the real estate business in Hawai'i, the industry is heavily regulated. Consequently, statutes regulating real estate brokers and salespersons, HRS chapter 467, and Hawai'i's administrative rules (HAR), Title 16, HAR chapter 99, contain provisions that impose certain supervisory requirements on real estate brokers. 

HRS § 467-1 (Supp. 1991) pronounces broadly that "every real estate salesperson must be under the direction of a broker for all real estate transactions," regardless of whether that salesperson is an employee or an independent contractor. Licensed real estate salespersons, referred to as "licensees," are prohibited from acting as a broker, performing brokerage services, or directly managing brokerage activities.  [***20]  See, e.g., HRS § 467-14(5), (6), (9), and (10). [footnoteRef:6]5 Consequently,  [*215]   [**791]  licensed real estate salespersons must work exclusively under the supervision of a real estate broker.  [6: 5 HN9[] HRS § 467-14 (Supp. 1991) provides in pertinent part: 
The real estate commission may revoke any license issued under this chapter, or suspend the right of the licensee to use the license, for any cause authorized by law, including but not limited to the following: 
(5) When the licensee, being a real estate salesperson, accepts any commission or other compensation for the performance of any of the acts enumerated in the definition set forth in section 467-1 of real estate salesperson from any person, copartnership, or corporation other than the salesperson's employer or the broker with whom the salesperson associates or, being a real estate broker or salesperson, compensates one not licensed under this chapter to perform any such act; 
(6) When the licensee, being a real estate salesperson, acts or attempts to act as a real estate broker or represents, or attempts to represent, any real estate broker other than the salesperson's employer or the broker with whom the salesperson is associated;
. . . . 
(9) When the licensee, being a copartnership, permits any member of the copartnership who does not hold a real estate broker's license to actively participate in the real estate brokerage business thereof or permits any employee thereof who does not hold a real estate salesperson's license to act as a real estate salesperson therefor;
. . . . 
(10) When the licensee, being a corporation, permits any officer or employee of the corporation who does not hold a real estate broker's license to have the direct management of the real estate brokerage business thereof or permits any officer or employee thereof who does not hold a real estate salesperson's license to act as a real estate salesperson therefor[.]] 


[bookmark: Bookmark_para_62] [***21]  HAR chapter 99, which also refers to licensed real estate salespersons as "licensees," was "intended to clarify and implement [HRS] chapter 467," HAR § 16-99-1, by imposing, inter alia, the following supervisory requirements on brokers: 

[bookmark: Bookmark_para_63]1. Licensees are required to live sufficiently close to their broker's place of business so that "reasonable supervision [can] be maintained by the broker". See HAR § 16-99-5(f). 

[bookmark: Bookmark_para_64]2. For the protection of all parties with whom licensees deal, all sales agreements and other sales transactions by licensees must be reviewed by their brokers. See HAR § 16-99-3(f). 

[bookmark: Bookmark_para_65]3. The licensee cannot offer for sale, lease, exchange, or rent, property which the licensee owns or has an interest in, without fully informing the licensee's broker of any such intent. See HAR § 16-99-3(g). 

[bookmark: Bookmark_para_66]4. The licensee cannot place a sign or advertisement for a property without the approval of the licensee's broker. See HAR § 16-99-3(1). 

[bookmark: Bookmark_para_67]5. The licensee is prohibited from associating with more than one broker, and all real estate sales work must be supervised by the licensee's broker. See HAR § 16-99-3(p).

[bookmark: Bookmark_para_68]As these [***22]  examples indicate, real estate brokers are responsible for their licensees' compliance with a broad range of statutes and regulations regarding real estate transactions in order to "fully protect the general public in its real estate transactions[.]" HAR § 16-99-3. However, as Locations notes, despite the level of control mandated by law, HRS § 467-1.5 clearly preserves a broker's right to treat its licensed real estate salespersons as independent contractors: 

[bookmark: Bookmark_para_69]Nothing in this chapter or in any of the rules adopted to implement this chapter [e.g. HAR chapter 99] shall be deemed to create an employer-employee relationship between a real estate broker and the broker's licensees [agents]; provided that the commission shall have all power necessary to regulate the relationships, duties and liabilities among real estate brokers and real estate salespersons in order to protect the public.

[bookmark: Bookmark_I4FDJ9920K1MNJ2W80000400][bookmark: Bookmark_I4FDJ9920K1MNJ2W70000400]HRS § 467-1.5 (1985 and Supp. 1991) (emphasis added). The plain language of the statute conclusively establishes that statutorily-mandated control cannot create an employment relationship. See also Sen. Comm. Rep. No. 769, in 1977 Senate Journal at 1178-79 (a [***23]  licensed real estate agents' independent contractor status will in no way relieve a firm's principal broker of the responsibility to scrutinize the professional actions of its agents regarding real estate transactions). "Where the language of the statute is plain and unambiguous, our only duty is to give effect to its plain and obvious meaning." State v. Ramela, 77 Haw. 394, 395, 885 P.2d 1135, 1136 (1994) (citation omitted). 

[bookmark: Bookmark_para_70][bookmark: Bookmark_I4FDJ9920K1MNJ2WW0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2WV0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2WX0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2X00000400][bookmark: Bookmark_I4FDJ9920K1MNJ2XK0000400]In addition to the statute's plain language and intent, cases addressing this issue have recognized that statutorily-mandated "control" cannot create an employment relationship. In SIDA of Hawaii, Inc. v. NLRB, 512 F.2d 354 (9th Cir. 1975), the court of appeals  [*216]   [**792]  held that "the fact that a putative employer incorporates into its regulations controls required by a government agency does not establish an employer-employee relationship." Id. at 359 (citations omitted); see also North American Van Lines, Inc. v. NLRB, 276 U.S. App. D.C. 158, 869 F.2d 596, 599 (D.C. Cir. 1989) ("employer efforts to ensure the worker's compliance with government regulations, even when those efforts restrict the manner of performance, do not weigh in favor of employee status") (citing Local  [***24]   777, Democratic Union Organizing Comm. v. NLRB, 195 U.S. App. D.C. 280, 603 F.2d 862 (D.C. Cir. 1978)). In Local 777, the court of appeals held that no employment relationship was created where taxicab companies exercised virtually no control over their drivers "independent of municipal regulations, which are themselves beyond the company's control." Id. at 875. In rejecting the labor board's finding that companies that incorporated municipal ordinances into their own regulations thus exercised control over their drivers, the court of appeals reasoned that 

[bookmark: Bookmark_para_71]government regulations constitute supervision not by the employer but by the state. Thus, to the extent that the government regulation of particular occupation is more extensive, the control by a putative employer becomes less extensive because the employer cannot evade the law either and in requiring compliance with the law he is not controlling the driver. It is the law that controls the driver.

Id. (footnote and citation omitted). 

[bookmark: Bookmark_para_72][bookmark: Bookmark_I4FDJ9920K1MNJ2XP0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2XN0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2XX0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2Y00000400][bookmark: Bookmark_I4FDJ9920K1MNJ2Y20000400]Moreover, it is well settled that "controls imposed by an employer to ensure compliance with governmental regulations 'do not evidence an employee-employer relationship unless pervasive control [***25]  by the employer exceeds to a significant degree the scope of the government imposed control.'" ARA Leisure Serv., Inc. v. NLRB, 782 F.2d 456, 461 (4th Cir. 1986) (quoting NLRB v. Associated Diamond Cabs, Inc., 702 F.2d 912, 922 (11th Cir. 1983)); see also Air Transit, Inc. v. NLRB, 679 F.2d 1095, 1098 (4th Cir. 1982); NLRB v. Tri-State Transport Corp., 649 F.2d 993, 995 (4th Cir. 1981). 

[bookmark: Bookmark_para_73]In view of HRS § 467-1.5 and the relevant case law, we hold that a putative employer's compliance with statutorily-mandated control is insufficient to establish an employer-employee relationship for purposes of workers' compensation laws, unless the control becomes so pervasive as to significantly exceed the scope of such statutory compliance. Thus, we turn now to the question whether Locations significantly exceeded the scope of statutorily-mandated control. 

[bookmark: Bookmark_para_74]F. Locations's Control over Locations-Agents 

[bookmark: Bookmark_para_75]The DLIR contends that, by directing, supervising, and monitoring the Locations-agents' actual work processes, Locations exerts a degree of control over Locations-agents that exceeds the scope of HRS chapter 467 and HAR chapter 99. Alluding to provisions in Locations's "independent [***26]  contractor agreement," "sales manual," and "sales division policies," the DLIR asserts that: (i) maintaining the right to terminate; (ii) directing the listing of Locations-agents's own property; (iii) controlling public liability; (iv) exercising control over compensation; and (v) issuing general administrative management directives all demonstrate indicia of control on the part of Locations sufficient to establish an employment relationship. We disagree. 

[bookmark: Bookmark_para_76][bookmark: Bookmark_I4FDJ9920K1MNJ2YH0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2YX0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2YG0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2YJ0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2YT0000400][bookmark: Bookmark_I4FDJ9920K1MNJ2YW0000400]Locations's "independent contractor agreement" states that "either party may terminate this agreement at any time for any reason that party, in its discretion, deems appropriate[,]" and that, therefore, it is clear that Locations and Locations-agents retain a mutual right to terminate the independent contractor relationship at any time. A business relationship terminable at will does not, as a per se matter, establish an employment relationship. Dimmitt, 179 F.2d at 885-87; Edwards, 560 So. 2d at 372; United States v. Silk, 331 U.S. 704, 709, 719, 91 L. Ed. 1757, 67 S. Ct. 1463 (1947). In Schoenberg, the district court of appeals held that "the [real estate] broker's right to terminate the [real estate] salesperson's services at any [***27]  time is not per se indicative of an employee-employer status when other evidence fully supports the presence of an independent contractor relationship." 117 So. 2d at 542 (citation omitted). Inasmuch as the  [*217]   [**793]  present case displays all the classic indicia of an independent contractor relationship (i.e., Locations-agents are hired pursuant to an independent contractor agreement, are compensated solely by commission, incur personal expenses, set their own hours, and use independent judgment within the limits required by law), it is clear that an option to terminate the agreement merely accords (1) Locations the means to maintain supervisory controls over Locations-agents as required by law and (2) Locations-agents the flexibility to opt into an employment relationship pursuant to HRS § 467-1. 

[bookmark: Bookmark_para_77]Locations's policy requiring that Locations-agents list their own properties with Locations is necessary to ensure compliance with the disclosure requirements of HAR § 16-99-3(g), which provides in pertinent part that 

[bookmark: Bookmark_para_78]when offering for sale, lease, exchange, or rental, property which the [agent] owns or has an interest in, the [agent] shall fully inform the principal broker of [***28]  the [agent's] intention to sell, lease, exchange, or rent, and of the [agent's] interest in property. The [agent] shall reveal the interest to the purchaser, lessee, or tenant in writing prior to accepting any offer.

Thus, the listing of agent-owned properties is preventive in nature because misrepresentation could result in a revocation or suspension of the agent's license, under HRS § 467-14, and could expose Locations to potential vicarious liability for the conduct of its agents, pursuant to HRS chapter 467. 

[bookmark: Bookmark_para_79]Locations also provides professional liability insurance, absorbs substantial liability, reserves a first option to choose legal defense, and indemnifies Locations-agents. As noted previously, HRS § 467-1 (Supp. 1991) requires that "every real estate salesperson must be under the direction of a broker for all real estate transactions." Given the possibility of vicarious liability under HRS chapter 467, the control necessary to ensure that claims against Locations are well-defended is consistent with the intent of HRS § 467-1 and Locations's attendant obligations and rights and cannot be read as significantly exceeding the scope of control pursuant to statute. 

[bookmark: Bookmark_para_80][bookmark: Bookmark_I4FDJ9920K1MNJ3050000400][bookmark: Bookmark_I4FDJ9920K1MNJ2YY0000400] [***29]  In fixing the time for compensation renegotiations, controlling the receipt of bonuses, and providing monthly awards, Locations's control in the area of compensation does not significantly exceed certain HAR mandates requiring that: (i) monies in trust for other persons shall be placed in special bank accounts; (ii) transactions involving financial obligations and real estate commitments be in writing; and (iii) compensation of another broker's agent be made to the broker and not directly to the agent. See HAR §§ 16-99-3(e), (f), and (k). Locations-agents are compensated solely by commission, with greater commission percentages awarded at higher levels of production. Under the control test, it is apparent that, although these commission schemes may provide an incentive for greater production, they do not "dictate the means and methods by which the work is to be accomplished," nor are they sufficient to create an employer-employee relationship between Locations and Locations-agents. See Tomondong, 32 Haw. at 380. 

[bookmark: Bookmark_para_81]Finally, we review the "general administrative management" procedures contained in Locations's Sales Division Manual. These controls, taken individually or collectively,  [***30]  are reasonably related to Locations's statutory duties as broker for Locations-agents' sales transactions and to the potential vicarious liability for the conduct of Locations-agents. Locations requires training, record keeping, and written disclosures and penalizes late closings, to assure compliance with HRS chapter 467 and HAR chapter 99. Locations controls scheduling for "floor time" [footnoteRef:7]6 to provide for the orderly conduct of its business, but floor time is neither required nor compensated for and is entirely voluntary. Locations limits Locations-agents to residential sales because its business is limited to residential sales. Locations undertakes a certain risk of exposure to vicarious liability and, in return, should be able to expect a certain minimum level of performance from Locations-agents pursuant to its directives.  [7: 6 Based on our reading of Locations's Sales Division Manual, Locations-agents who request "floor time" handle all telephone inquiries and walk-in customers at Locations's branch offices.] 


[bookmark: Bookmark_para_82] [***31]  [*218]  [**794]    Based on our review of the record, we hold that, because the control exercised by Locations is neither pervasive nor exceeds the scope of control mandated by law, there is no employer-employee relationship between Locations and Locations-agents. It therefore follows as a matter of law, and we so hold, that Locations-agents are independent contractors and not employees for purposes of Hawai'i's workers' compensation laws. 

[bookmark: Bookmark_para_83]IV. CONCLUSION 

[bookmark: Bookmark_para_84]Based on the foregoing, the judgment of the circuit court is affirmed. 

[bookmark: Bookmark_para_85]Ronald T. Y. Moon 

[bookmark: Bookmark_para_86]Steven H. Levinson 

[bookmark: Bookmark_para_87]Paul A. Naakayama 

[bookmark: Bookmark_para_88]Wendell K. Huddy 

[bookmark: Bookmark_para_89]Virginia Lea Crandall 
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97 Hawai‘i 376

Supreme Court of Hawai‘i.

Karyn NELSON, Plaintiff–Appellant,

v.

UNIVERSITY OF HAWAI‘I, as body corporation; Bart Buxton, individually and in his official capacities as Athletic Training Education Director and Assistant Professor of the Health and Physical Education and Recreation Department, University of Hawai‘i–Manoa; Kwok W. Ho, individually and in his official capacity as Chair of Health and Physical Education and Recreation Department, University of Hawai‘i, Defendants–Appellees,

and

John Does 1–10; Jane Does 1–10; Doe Corporations 1–10; Doe Partnerships 1–10; Doe Unincorporated Organizations 1–10; and Doe Governmental Agencies 1–10, Defendants.

No. 22236

|

Dec. 11, 2001.

Synopsis

Former assistant professor brought action against university and faculty members, alleging employment discrimination, negligent and intentional infliction of emotional distress, and other claims. Following jury verdict for assistant professor on negligent infliction of emotional distress claim, the First Circuit Court, James R. Aiona, Jr., J., entered judgment on jury verdict for university and faculty members on all other claims and subsequently granted their motion for judgment notwithstanding the verdict on negligent infliction of emotional distress claim. Former professor appealed. The Supreme Court, Moon, C.J., held that: (1) former professor’s rebuttal evidence with respect to her publications was admissible; (2) former professor should have presented doctor’s proffered rebuttal testimony regarding treatment of her disability in case-in-chief, and thus testimony was inadmissible as rebuttal testimony; (3) former professor did not have to show that the alleged sexual harassment was motivated by sexual desires; (4) former professor did not have to prove that the alleged harassing conduct had the purpose or effect of both altering the conditions of employment and creating a hostile work environment; (5) former professor could establish claim through a single act of harassment; (6) exclusive remedy provision of the workers’ compensation law does not bar claims for negligent infliction of emotional distress related to sexual harassment; and (7) evidence was sufficient to support jury verdict in favor of former professor on her claim for negligent infliction of emotional distress.

 

Vacated and remanded.

 

Ramil, J., dissented with opinion.

 

Procedural Posture(s): On Appeal.
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Order of proof
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Discretion of court

Trialfile_6.png
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Evidence in reply or surrebuttal





In civil trials generally, the introduction of evidence in rebuttal and in surrebuttal is a matter within the discretion of the trial court, and appellate courts will not interfere absent an abuse thereof.
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Trialfile_8.png
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Admission in Rebuttal of Evidence Proper in Chief





As a general rule, a party is bound to give all available evidence in support of an issue in the first instance it is raised at trial and will not be permitted to hold back evidence confirmatory of his or her case and then offer it on rebuttal; this general rule does not necessarily apply where the evidence sought to be presented on rebuttal is negative of a potential defense, even if the evidence is also confirmatory of an affirmative position upon which the party seeking to present the evidence bears the burden of proof.
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Admission in Rebuttal of Evidence Proper in Chief

Trialfile_12.png
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Discretion of court





Although a plaintiff is not required to call, during his or her case-in-chief, every conceivable witness who might contradict a potential defense witness, it is also generally true that a party cannot, as a matter of right, offer in rebuttal evidence which was proper or should have been introduced in chief, even though it tends to contradict the adverse party’s evidence and, while the court may in its discretion admit such evidence, it may and generally should decline to admit the evidence.
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Employment practices





Former assistant professor’s rebuttal evidence with respect to her publications was admissible to rebut claims, in her sexual harassment action against university and others, that she isolated herself from her colleagues, that her negative evaluations and adverse employment decisions were based on her performance, and that she was terminated because she did not fulfill her duties; evidence tended to prove that she fulfilled her research responsibilities, worked in collaboration with colleagues on articles, and made progress toward publications as recommended.
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Admission in Rebuttal of Evidence Proper in Chief





Former assistant professor should have presented psychiatrist’s proffered rebuttal testimony regarding treatment of her disability, her history of depression, and fact that she was on disability, in case-in-chief in her sexual harassment action, and thus testimony was inadmissible as rebuttal testimony to other doctor’s testimony that she was able to continue working; former professor’s psychiatrist had already testified as to his treatment, her depression, and why he believed she was unable to work, and there was no indication that evidence of her disability could not have been introduced earlier.
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Construction and Effect of Charge as a Whole





When jury instructions, or the omission thereof, are at issue on appeal, the standard of review is whether, when read and considered as a whole, the instructions given are prejudicially insufficient, erroneous, inconsistent, or misleading.
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Instructions





Erroneous jury instructions are presumptively harmful and are a ground for reversal unless it affirmatively appears from the record as a whole that the error was not prejudicial.
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Quid pro quo

Civil Rightsfile_24.png
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Hostile environment;  severity, pervasiveness, and frequency





Generally, there are two different forms of sexual harassment: quid pro quo and hostile environment.
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Civil Rightsfile_26.png
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Quid pro quo





Quid pro quo sexual harassment cases generally involve allegations that an employer conditioned employment benefits on sexual favors. file_28.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





A plaintiff can establish a claim of hostile environment sexual harassment by showing that the alleged sexual conduct had the purpose or effect of either unreasonably interfering with work performance, or creating an intimidating, hostile, or offensive work environment. file_32.png







file_33.wmf



HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





A plaintiff asserting a claim of hostile environment sexual harassment is required to establish that the harassing conduct was severe or pervasive. file_36.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





Unwelcome sexual conduct that has the effect of unreasonably interfering with work performance, can, by itself, establish a prima facie case of hostile environment sexual harassment. file_40.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





In order to for a work environment to be hostile due to sexual harassment, it is the harasser’s conduct which must be severe or pervasive, not its effect on the plaintiff or on the work environment. file_44.png
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HRS § 378-2.

16 Cases that cite this headnote







[14]
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Construction of federal Constitution, statutes, and treaties





Although the federal courts’ interpretation of Title VII is useful in construing state employment discrimination law, it is not controlling. Civil Rights Act of 1964, § 701 et seq., as amended, file_48.png
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42 U.S.C.A. § 2000e et seq.
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Hostile environment;  severity, pervasiveness, and frequency





In order to establish a hostile environment sexual harassment claim, claimant must show that: (1) he or she was subjected to verbal or physical conduct or visual forms of harassment of a sexual nature, (2) conduct was unwelcome, (3) conduct was severe or pervasive, (4) conduct had purpose or effect of either unreasonably interfering with work performance or creating an intimidating, hostile, or offensive work environment, (5) claimant perceived the conduct as having such purpose or effect, and (6) that perception was objectively reasonable to a person of claimant’s gender in the same position. file_52.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





The required showing of severity or seriousness when showing that conduct giving rise to a hostile environment sexual harassment claim was severe or pervasive varies inversely with the pervasiveness or frequency of the conduct. file_56.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





When establishing that a hostile environment sexual harassment claimant actually perceived the offensive conduct as interfering with performance or creating a hostile work environment, and establishing that claimant’s perception was objectively reasonable to a person of the claimant’s gender in the same position as the claimant, it is not necessary for the claimant to prove that he or she has suffered tangible physical or psychological harm; the claimant’s perception is the harm as long as the perception is objectively reasonable. file_60.png
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HRS § 378-2.
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Employment practices

Civil Rightsfile_64.png
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Employment practices

Pretrial Procedurefile_66.png
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Matters considered in general

Summary Judgmentfile_68.png
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Public employment





In evaluating a hostile environment sexual harassment claim for purposes of dismissal, summary judgment, or judgment as a matter of law, or in instructing juries, courts must look at the record as a whole and at the totality of the circumstances, such as the nature of the sexual advances and the context in which the alleged incidents occurred. file_70.png
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HRS § 378-2.
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Appeal and Errorfile_72.png
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Negligence and torts in general

Civil Rightsfile_74.png
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Other particular cases





Former assistant professor, who filed sexual harassment action against university and faculty members, did not have to show that the faculty members’ alleged harassment was motivated by sexual desires, and thus jury instruction requiring former professor to show that “sex was a motivating factor for the harassment” was incorrect and prejudicial. file_76.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





Former assistant professor, who filed sexual harassment action against university and faculty members, did not have to prove that the alleged harassing conduct had the purpose or effect of both altering the conditions of employment and creating an intimidating, hostile, abusive, or offensive working environment, but rather that either had occurred. file_80.png
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HRS § 378-2.
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Hostile environment;  severity, pervasiveness, and frequency





Former assistant professor, who filed sexual harassment action against university and faculty members, could establish claim of hostile environment sexual harassment through a single act of sexual harassment. file_84.png
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HRS § 378-2.
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Courtsfile_86.png
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Decisions of United States Courts as Authority in State Courts





If a rule of procedure has been patterned after an equivalent rule within the federal rules of civil procedure, interpretations of the rule by the federal courts are deemed to be highly persuasive in the reasoning of the Supreme Court.
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De novo review
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De novo review





A trial court’s rulings on directed verdict or judgment notwithstanding the verdict (JNOV) motions are reviewed de novo.
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Substantial evidence





Verdicts based on conflicting evidence will not be set aside where there is substantial evidence to support the jury’s findings.
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Evidence and inferences that may be considered or drawn

Judgmentfile_96.png







file_97.wmf



Propriety of judgment in general

Trialfile_98.png
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Inferences from evidence

Trialfile_100.png
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Hearing and determination





In deciding a motion for directed verdict or judgment notwithstanding the verdict (JNOV), the evidence and the inferences which may be fairly drawn therefrom must be considered in the light most favorable to the nonmoving party and either motion may be granted only where there can be but one reasonable conclusion as to the proper judgment.

10 Cases that cite this headnote







[26]



Statutesfile_102.png







file_103.wmf



Language and intent, will, purpose, or policy

Statutesfile_104.png
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Context





When construing a statute, the Supreme Court’s foremost obligation is to ascertain and give effect to the intention of the legislature, which is to be obtained primarily from the language contained in the statute itself, and it must read statutory language in the context of the entire statute and construe it in a manner consistent with its purpose.
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In pari materia





Laws in pari materia, or upon the same subject matter, shall be construed with reference to each other; what is clear in one statute may be called upon in aid to explain what is doubtful in another. HRS § 1-16.
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Exclusiveness of Remedies Afforded by Acts





Generally, the workers’ compensation scheme serves to bar a civil action for physical and emotional damages resulting from work-related injuries and accidents. HRS § 386-5.
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Plain, literal, or clear meaning;  ambiguity





If there is doubt about the language of a statute, the court may look to the legislative history of the statute to aid in its interpretation.
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Sexual Harassment;  Work Environment

Workers’ Compensationfile_114.png
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Matters not within scope of acts in general





The purpose of amendments concerning sexual harassment laws and workers’ compensation laws was to enable employees to file civil actions premised on sexual harassment or sexual assault arising out of and in the course of employment. HRS §§ 378-3(10), 386-5.
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Sexual Harassment;  Work Environment

Workers’ Compensationfile_118.png
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Purpose of legislation





Amendments concerning sexual harassment laws and workers’ compensation laws, enabling employees to file civil actions premised on sexual harassment, were enacted for a remedial purpose and must be construed liberally in order to accomplish the purpose for which it was enacted. HRS §§ 378-3(10), 386-5.
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Exclusiveness of Remedies Afforded by Acts





Exclusive remedy provision of the workers’ compensation law does not bar claims for negligent infliction of emotional distress related to sexual harassment; plain language of the exception in sexual harassment statute applies to claims for infliction of emotional distress without limitation, that exception was a remedial provision that must be construed liberally, and legislative history did not support limiting the exception to intentional infliction of emotional distress claims. HRS § 386-5.
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Sex and gender





Evidence was sufficient to support jury verdict in favor of former assistant professor on her claim against university and others for negligent infliction of emotional distress; there was evidence that former professor suffered stress due to perceived sexual harassment by university faculty members, that this stress contributed to the deterioration of her health, including the triggering of seizures, and that this stress was foreseeable to faculty members.
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Opinion



Opinion of the Court by MOON, C.J.



Plaintiff-appellant Karyn Nelson brought an action against action against defendants-appellees the University of Hawai‘i, Bart Buxton (Dr. Buxton), and Kwok W. Ho (Dr. Ho) [hereinafter, collectively, Defendants], involving numerous claims arising out of her employment as an assistant professor at the university. Following a jury trial, before then-circuit court judge, the Honorable James R. Aiona, Jr., the jury returned a verdict in favor of Nelson on her claim of negligent infliction of emotional distress (NIED), awarding her $50,000.00 in damages; the jury found in favor of Defendants on all other claims presented, including Nelson’s claim of employment discrimination. Thereafter, the trial court granted Defendants’ motion for judgment notwithstanding the verdict (JNOV) and entered final judgment in favor of Defendants on all claims. Nelson appeals the judgment, alleging that the court erred by: (1) excluding Nelson’s co_pp_sp_4645_99_1**99 *380 proffered rebuttal evidence; (2) improperly instructing the jury regarding the elements of a sexual harassment claim and rejecting Nelson’s proposed jury instructions; (3) granting Defendants’ motion for JNOV; and (4) denying Nelson’s motion for a new trial or to amend the judgment to increase the damage award for her NIED claim. For the reasons set forth below, we vacate the judgment and remand for a new trial on Nelson’s claims of employment discrimination as well as negligent and intentional infliction of emotional distress. In light of our disposition, we need not address Nelson’s claim that the trial court erred in denying her motion for a new trial or to amend the judgment.

 



I. BACKGROUND

In August 1992, Nelson was hired by the University of Hawai‘i at Manoa (the University) as an assistant professor in the Department of Health, Physical Education, and Recreation (HPER) of the College of Education. Nelson alleged that she was subjected to discriminatory treatment and harassment based on her gender throughout her employment, but that problems with Dr. Ho, the chair of HPER, and Dr. Buxton, a fellow faculty member, escalated in 1994. At that time, Nelson also began experiencing seizures, allegedly as a result of stress. Although her contract was renewed for an additional year, Nelson claimed that the discriminatory treatment continued and that the University failed to provide reasonable accommodations for her disability.

 

After attempting to informally resolve the issues within HPER, Nelson filed a formal complaint on February 3, 1995 with the University’s Equal Employment Office (EEO), alleging disability discrimination and sexual harassment. She filed a separate complaint with the University’s EEO on May 16, 1995, alleging retaliation triggered by the filing of her initial complaint. Nelson’s complaints were denied by the University on the basis of insufficient evidence, as were her appeals. Nelson filed a charge of discrimination with the Hawai‘i Civil Rights Commission (HCRC) on July 7, 1995 and received a right to sue letter from the HCRC on October 16, 1995. She also filed a complaint with the United States Equal Employment Opportunity Commission (EEOC), and the EEOC issued a right to sue letter on October 11, 1995.

 

On January 4, 1996, while still employed as an assistant professor, Nelson filed a complaint in the first circuit court against the University, Dr. Buxton, and Dr. Ho, which included claims of: (1) employment discrimination, under file_124.png
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Hawai‘i Revised Statutes (HRS) § 378–2 (Supp.1994); (2) violations of her constitutional rights;1 (3) violation of public policy; (4) negligent retention of Dr. Buxton; and (5) negligent and intentional infliction of emotional distress. Nelson sought general, special, and punitive damages, declaratory and injunctive relief, and attorney’s fees.

 

In the spring of 1996, after she filed suit, Nelson’s annual contract was not renewed, and her employment terminated at the end of May 1997. Although Nelson filed a formal grievance with the University, alleging ongoing discrimination and retaliation, she did not file a separate charge of discrimination with the EEOC or the HCRC based on the nonrenewal of her contract in 1996. Nelson did not move to amend her complaint to include the nonrenewal of her contract as a specific incident of discriminatory treatment or to include a separate claim for relief based on the nonrenewal.

 

On October 21, 1998, Defendants filed a motion for judgment on the pleadings and summary judgment. On November 18, 1998, then-circuit court judge, the Honorable Kevin S.C. Chang, granted Defendants’ motion in part, dismissing with prejudice Nelson’s claims for constitutional violations, violation of public policy, negligent retention, and injunctive relief. The circuit court denied Defendants’ motion with respect to all other claims without prejudice to a motion for directed verdict at trial. Consequently, the **100 *381 following claims proceeded to trial: (1) disability discrimination, in violation of file_126.png
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HRS § 378–2(1)(A); (2) sex discrimination/sexual harassment, in violation of file_128.png
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HRS § 378–2(1)(A); (3) unlawful retaliation, in violation of file_130.png







file_131.wmf



HRS § 378–2(2); (4) invasion of privacy; (5) negligent infliction of emotional distress (NIED); and (6) intentional infliction of emotional distress (IIED).

 





A. Motion in Limine

On November 25, 1998, Defendants filed a motion in limine to exclude “any reference by [Nelson] that the nonrenewal of her contract was due in any way to retaliation or discrimination.” In their motion, Defendants argued that the nonrenewal of her contract was not an issue in this case because (1) Nelson’s failure to file a charge of discrimination with the EEOC or the HCRC, based upon the nonrenewal, precluded the court from considering the nonrenewal as part of the discrimination claim and (2) Nelson had not stated a claim for wrongful termination. At the hearing on the motion, Nelson argued that the nonrenewal of her contract was the result of the ongoing sex and disability discrimination and retaliation during her tenure at the University. Nelson maintained that she suffered emotional distress as a result of the discrimination and that the Defendants failed to provide reasonable accommodations for her disability, which eventually affected her ability to perform her job. Thus, Nelson argued that the nonrenewal of her contract was relevant to the discrimination and emotional distress claims as well as the damages resulting from those claims. The trial court granted Defendants’ motion, stating as follows:

Defendant[s’] motion in limine is granted in relation to, and only in relation to, the fact that it is not a cause of action; in other words, that their non-renewal of the contract is not a cause of action in relation to sexual discrimination or retaliation.

Now, that’s a very fine ruling in the sense that I am not saying ... that you’re precluded from bringing up, as [the defense] has conceded, any evidence relating to the way your client was treated throughout her tenure at the university, and that obviously is admissible, but the renewal process is precluded.2

 





B. Evidence at Trial

Testimony adduced at trial, relevant to Nelson’s employment discrimination and emotional distress claims, included, inter alia, the following:

 

Nelson testified that, prior to accepting the position of assistant professor, she disclosed that she: (1) suffered from epilepsy; (2) had undergone brain surgery two years earlier, after which she had been free from seizures; and (3) was able to perform her duties. Nelson claimed that, although Drs. Ho and Buxton made sexually offensive remarks, jokes, and innuendos and exhibited hostility toward women throughout the time she was employed, she stated that they did not make sexual advances toward her. For example, Nelson testified that Dr. Ho made repeated comments about how living in Hawai‘i required two incomes and how she needed a man in her life. According to Nelson, Dr. Ho also suggested that she should go to Chinatown and find an old Chinese gentleman to take care of her. Since her employment in 1992, Nelson had participated in a research project on Moloka‘i coordinated by Dr. Ho and claimed that Dr. Ho treated her differently from other male professors on the research team. For example, Nelson claimed that she encountered difficulties in obtaining material from Dr. Ho that was necessary for her to evaluate data for publication.

 

With respect to Dr. Buxton, Nelson testified that he repeatedly made offensive and degrading comments to her and about women in general. For example, Nelson claimed that, when she was arranging books and files in her new office at the University, Dr. Buxton, whose office was next to hers, remarked, “That’s how we like to see women around here on their knees and begging.” Ron Hetzler, another HPER faculty member at the time, testified that he recalled Dr. Buxton **101 *382 making such a comment and that it “didn’t seem appropriate.” Dr. Buxton admitted telling Nelson that it was good to see her down on her knees putting her books away, but essentially explained that, to him, it meant that she was settling into her new job. Nelson also testified that, at a faculty meeting, Dr. Buxton made a comment about her brain surgery, saying that “the problem with [Nelson] was that [she] was too smart. That that’s why [she] had to have brain surgery so they could take out part of [her] brain so [she] would be like all the other women in the world.” Although Hetzler, who was present at the faculty meeting, testified that he remembered the comment, Dr. Buxton denied making it. Nelson indicated that she felt degraded by the comment and, thereafter, was uncomfortable at faculty meetings.

 

In October 1994, Nelson organized a joint conference between the National Association for Girls and Women in Sport and the Hawai‘i State Association for Health, Physical Education and Recreation and Dance educators. Allegedly, Drs. Ho and Buxton were displeased and skeptical about the conference and her participation in it, and Dr. Buxton asked Nelson whether “this [was] going to be a women’s conference? Is this for women only?” Nelson claimed that her relationship with Dr. Ho further deteriorated after the conference.

 

Nelson stated that, around November or December 1994, she had several meetings with Ho about disparities in teaching credit distribution between her and other male professors,co_fnRef_B00032001531006_ID0E2KBI_13 work load issues, and her treatment by Dr. Buxton. Dr. Ho allegedly yelled at her several times and told her that she “wasn’t grounded” in what she was saying. Dr. Ho admitted having a three-hour meeting with Nelson during that time period, but denied having an argument. Dr. Ho also denied that Nelson told him about Dr. Buxton making inappropriate comments to her.

 

Nelson testified that, in December 1994, Dr. Buxton told her and two other male professors that she would be “canned.” Hetzler also admitted telling Nelson about rumors that she would be fired. Dr. Buxton denied telling Nelson that she would be fired; however, he admitted that he had a conversation with another faculty member, Dr. Langford, in which they discussed the fact that the personnel committee was probably struggling with her contract renewal.

 

Sometime between January 3 and 10, 1995, Nelson went to the Dean of the College of Education to discuss her concerns about disparate treatment and her problems with Dr. Ho. According to Nelson, the Dean listened to her concerns and suggested that Nelson address her concerns to Dr. Ho in writing. Shortly afterward, Nelson was told by Dr. Ho that her annual contract renewal evaluation would be conducted in January, two months earlier than she anticipated based on her previous years’ experience and what she believed was the policy with respect to other faculty. Although Nelson’s contract was renewed for another year by a four-to-one vote of the personnel committee, she received negative comments about her performance. Dr. Ho’s independent evaluation of Nelson reflected his concerns about her lack of publication in a peer-reviewed journal, referred to as a “refereed journal.”

 

Nelson testified that, prior to her evaluation and while at the University, she wrote and published an instructor’s manual on Human Motor Development that was “on the shelves” in January 1995. She also testified that she published several papers and gave presentations at the University, obtained grants, and published state performance standards for physical education for use by the Hawai‘i Commission on Performance Standards for the University.

 

Nelson also claimed that, in January 1995, she had an epileptic seizure for the first time since her brain surgery in 1990 and that, thereafter, her health began to deteriorate due to the stress of the discriminatory treatment. As previously stated, Nelson filed a formal complaint with the University’s EEO office in February 1995 and eventually filed a **102 *383 charge of discrimination with the HCRC and the EEOC in July 1995. Dr. Ho claimed that, after February 1995, he did not participate in distributing Nelson’s teaching assignments because he was told that the Dean’s office would be taking over this task.

 

Nelson claimed that, in 1995 and 1996, the University denied several requests for accommodations for her disability and that the discriminatory treatment continued. On cross-examination, Nelson admitted that several of her requests, such as a reduction in work load and relocating her office away from Dr. Buxton, were granted. Her contract was not renewed in 1996. Nelson claimed that she has been unable to work since she left the University in 1997 and that she was living on “Social Security disability.”

 

Dr. Mary Ann Prater (Dr. Prater), formerly chair of the Department of Special Education, testified that she was asked to be substitute chair of the HPER department personnel committee reviewing Nelson’s contract renewal in 1996 because the HPER department needed an external evaluator. Dr. Prater stated that she recommended renewal because Nelson had submitted articles for “referee review,” had written a book, had written a grant application for external funding, and her teaching evaluations were positive.

 

Nelson’s psychiatrist, Shepard Ginandes, M.D. (Dr. Ginandes), who had been treating Nelson since 1995, testified that Nelson had a seizure disorder that could be triggered by stress and depression and opined that her seizures returned in 1995 as a result of stress and the episodes, as described by Nelson, involving Drs. Ho and Buxton. Nelson suffered from major depression, panic attacks, and seizures that posed a major risk to her health. Dr. Ginandes testified that Nelson was now “totally disabled” because of “the stress she was subjected to in her job at the University.” He claimed that Nelson was not only unable to return to work at the University, but “unable to work in any work place.” She also would experience pain and suffering in the future for the rest of her life. Further, Dr. Ginandes stated that Nelson had an outstanding bill at his office, her medical bills for services were about $10,000 per year, and her medication costs ranged from $300 to $500 per month.

 

In addition to Drs. Ho and Buxton, who denied most of Nelson’s allegations, see discussion supra, Defendants called several faculty members to testify. Charles T. Araki, former interim dean of the College of Education, testified that he reviewed the HPER department personnel committee’s recommendations regarding Nelson’s contract renewal in 1996 and that Nelson’s contract was not renewed because of her “lack of publication.” The court admitted into evidence a letter written by Araki to Nelson informing her of her nonrenewal. Nelson objected to the admission of a memorandum to Araki from the personnel committee regarding its recommendations for nonrenewal, apparently based on the trial court’s prior ruling on the motion in limine regarding evidence of the nonrenewal, but the memorandum was eventually admitted into evidence.4

 

Defendants also called Boyd Slomoff, M.D. (Dr. Slomoff), a psychiatrist who had conducted an independent medical examination (IME) of Nelson in March 1997 and had reviewed her medical history. Dr. Slomoff testified that Nelson had a history of depression and opined that she suffered from an occupational problem and an adjustment disorder, which he also referred to as a personality disorder, but that she was capable of working.

 

After Defendants called their last witness, Nelson proffered rebuttal evidence of Nelson’s publications between 1995 and 1996 to challenge Defendants’ explanation for the nonrenewal of her contract in 1996. Nelson also sought to recall Dr. Ginandes to counter Dr. Slomoff’s testimony. Defendants argued that Nelson should have brought out this **103 *384 evidence in her case-in-chief. The court denied Nelson’s request to present additional evidence in rebuttal.

 

In closing argument, Nelson claimed damages in the amount of $300,000 for medical services, $108,000 for medication, $62,000 for lost wages, $940,000 for future loss of income, and $900,000 for general pain and suffering.

 

During the settling of jury instructions, the trial court refused six of Nelson’s supplemental instructions regarding the elements and definition of sexual harassment. Instead, the trial court gave Defendants’ requested instructions on sexual harassment.

 





C. Verdict

On December 16, 1998, the jury returned a verdict, awarding Nelson $50,000 in general damages for NIED, but found in favor of Defendants on all other claims. On December 18, 1998, Defendants filed a motion for JNOV, and Nelson filed a motion for new trial or to amend the judgment. On December 28, 1998, the trial court granted Defendant’s motion for JNOV, dismissed the NIED claim, and denied Nelson’s motion for new trial. Judgment was entered in favor of Defendants, and Nelson’s timely appeal followed.

 



II. DISCUSSION



A. Admissibility of Rebuttal Evidence

Nelson contends that the trial court abused its discretion by denying her request to present rebuttal evidence to show that Defendants’ proffered reason for the nonrenewal of her contract in 1996, i.e., lack of publication, was a pretext and to refute Dr. Slomoff’s testimony regarding Nelson’s ability to work. Defendants argued that such evidence was “just rehashing what has already been submitted or should have been submitted to the [c]ourt in [Nelson’s] case-in-chief.” The court disallowed Nelson’s proffered rebuttal evidence, stating, in pertinent part, as follows:

[R]ebuttal evidence is evidence which is used to rebut evidence introduced primarily by the opposing party in which ... the plaintiff ... in essence would have been surprised by what it has. In other words, that you had no idea that the evidence that was being brought forth was going to be brought forth by the defendants. And you did not have an opportunity to either discover it or to introduce any evidence in your [case-in-chief] to counteract it.

And, obviously, what you have proposed now is not rebuttal evidence as far as this [c]ourt is concerned. So, accordingly, I’m precluding your proffered rebuttal evidence.

 

[1] [2] [3] “In civil trials generally, the introduction of evidence in rebuttal and in surrebuttal is a matter within the discretion of the trial court and appellate courts will not interfere absent a[n] abuse thereof.” Housing Finance and Dev. Corp. v. Ferguson, 91 Hawai‘i 81, 93, 979 P.2d 1107, 1119 (1999) (internal quotation marks omitted); see also file_132.png
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Ditto v. McCurdy, 86 Hawai‘i 84, 87, 947 P.2d 952, 955 (1997); file_134.png
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Takayama v. Kaiser Foundation Hosp., 82 Hawai‘i 486, 495, 923 P.2d 903, 912 (1996). In order to determine whether there has been an abuse of discretion, we must examine the sequence of the trial. file_136.png
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Takayama, 82 Hawai‘i at 496, 923 P.2d at 913. This court has recognized three general rules with respect to the admission of rebuttal evidence. First, as a general rule, a party is bound to give all available evidence in support of an issue in the first instance it is raised at trial and will not be permitted to hold back evidence confirmatory of his or her case and then offer it on rebuttal. See file_138.png
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id. at 497, 923 P.2d at 914. “Second, this general rule does not necessarily apply where the evidence sought to be presented on rebuttal is ‘negative of a potential defense,’ even if the evidence is also confirmatory of an affirmative position upon which the party seeking to present the evidence bears the burden of proof.” Id. Third, although a plaintiff is not required to call, during his or her case-in-chief, every conceivable witness who might contradict a potential defense witness, it is also generally true that

 

[a] party cannot, as a matter of right, offer in rebuttal evidence which was proper or should have been introduced in chief, even though it tends to contradict the adverse party’s evidence and, while the court may in its discretion admit such evidence, **104 *385 it may and generally should decline to admit the evidence.

Id. (citations omitted).

[4] Nelson’s proffered evidence of her publications was “confirmatory of her case” in that it tended to prove that she fulfilled her research responsibilities, worked in collaboration with colleagues, and made progress toward publications as recommended in her 1995 evaluation and that, therefore, the negative evaluations and adverse employment decisions were based on discrimination or retaliation rather than on her performance. The evidence also specifically rebutted Defendants’ claims that Nelson was terminated because she did not fulfill her duties and that she was not entitled to damages for her loss of income. Some of Nelson’s proffered rebuttal evidence, which included an article co-authored with another member of the faculty, also specifically rebutted negative comments made in the personnel committee’s evaluation, e.g., that Nelson “has chosen to isolate herself from her colleagues[.]” See supra note 4.

 

Because the trial court’s ruling on the motion in limine ostensibly precluded evidence of the 1996 contract renewal process, we cannot conclude that Nelson “held back” confirmatory evidence of her case. Moreover, it is unreasonable to suggest that Nelson should have anticipated that Defendants would present specific evidence of the 1996 contract renewal process—especially in light of their motion in limine—or that they would be allowed, over objection, to introduce the 1996 personnel committee’s evaluation of Nelson. Although she presented some evidence of her publications during her case-in-chief, it was introduced primarily in the context of refuting Dr. Ho’s 1995Ho’s 1995 negative evaluation and discussing her work load generally.5 In our view, the trial court’s ruling unreasonably precluded Nelson from presenting any rebuttal evidence to specifically refute Defendant’s purported reasons for not renewing her contract. Further, the exclusion of such evidence could have contributed to the jury’s verdict regarding Nelson’s claims of employment discrimination based on sex and disability and her claim of damages for infliction of emotional distress.6

 

**105 *386 Based on the foregoing, we hold that the trial court abused its discretion in excluding Nelson’s proffered rebuttal evidence with respect to her publications and that the exclusion of such evidence prejudiced Nelson with respect to her claims for employment discrimination and infliction of emotional distress.

 

[5] At trial, Nelson also sought to recall Dr. Ginandes in rebuttal to refute Dr. Slomoff’s testimony that Nelson was able to continue working in March 1997. Specifically, Nelson proffered rebuttal included Dr. Ginandes’ testimony that: (1) he reported Nelson’s disability to the Social Security Office, and Nelson is now on disability; (2) stated the reasons why he disagreed with Dr. Slomoff’s opinion that Nelson was able to work in 1997 and 1998; (3) although Nelson had had prior bouts of depression, she was able to work during the prior bouts because they were not as severe as the emotional distress she suffered due to Defendants’ actions; (4) he reported Nelson’s job restrictions to the University; and (5) his medical opinion is based on a longstanding relationship with Nelson, in contrast to the two-hour interview conducted by Dr. Slomoff. Defendants argued that Nelson should have presented all of the foregoing evidence in her case-in-chief because she was given Dr. Slomoff’s IME report prior to trial, no new evidence was introduced by Defendants, and Dr. Ginandes had already testified as to his treatment of Nelson and her history of depression. We agree with Defendants.

 

The proffered rebuttal testimony of Dr. Ginandes was clearly confirmatory of Nelson’s case and supported her claim for damages. However, unlike her proffered evidence to rebut the Defendants’ reasons for not renewing her contract, Nelson could and should have presented such evidence in her case-in-chief. Indeed, Dr. Ginandes had already testified as to his treatment of Nelson, her depression, and why he believed she was unable to work. With respect to evidence that Nelson was on disability, there is no indication that this evidence was “new” or could not have been introduced earlier, Nelson herself testified that she was on “Social Security disability,” and Nelson should have presented all available evidence in support of damages in her case-in-chief. See file_140.png
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Takayama, 82 Hawai‘i at 496–97, 923 P.2d at 913–14. Thus, we hold that the trial court did not abuse its discretion in denying Nelson’s request to recall Dr. Ginandes in rebuttal.

 





B. Jury Instructions

Nelson contends that the trial court erred in instructing the jury regarding the sexual harassment claim by giving Defendants’ requested instruction No. 9 [hereinafter, instruction No. 9], quoted infra, and failing to give her requested supplemental instructions.7 Nelson claims that instruction No. 9 was “verbose, jumbled, and confusing” and misstated the law regarding sexual harassment.

 

[6] [7] “When jury instructions, or the omission thereof, are at issue on appeal, the standard of review is whether, when read and considered as a whole, the instructions given are prejudicially insufficient, erroneous, inconsistent, or misleading.” file_142.png
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Hirahara v. Tanaka, 87 Hawai‘i 460, 462, 959 P.2d 830, 832, reconsideration denied, file_144.png







file_145.wmf



87 Hawai‘i 460, 959 P.2d 830 (1998) (citing file_146.png
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Craft v. Peebles, 78 Hawai‘i 287, 302, 893 P.2d 138, 153 (1995)). “Erroneous instructions are presumptively harmful and are a ground for reversal unless it affirmatively appears from the record as a whole that the error was not prejudicial.” file_148.png
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Id. at 463, 959 P.2d at 833 (citing file_150.png
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Tabieros v. Clark Equip. Co., 85 Hawai‘i 336, 350, 944 P.2d 1279, 1293 (1997)).

 





**106 *387 1. Hawai‘i Law

[8] [9] Nelson brought a sexual harassment claim pursuant to file_152.png
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HRS § 378–2, which provides:

 

It shall be an unlawful discriminatory practice ... [b]ecause of ... sex ... [f]or any employer to refuse to hire or employ or to bar or discharge from employment, or otherwise to discriminate against any individual in compensation or in the terms, conditions, or privileges of employment[.]

Sexual harassment is a form of sex discrimination prohibited by file_154.png
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HRS § 378–2. See Hawai‘i Administrative Rules (HAR) § 12–46–109(a) (1998). Generally, there are two different forms of sexual harassment: “quid pro quo” and “hostile environment.” See file_156.png
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Steinberg v. Hoshijo, 88 Hawai‘i 10, 18 n. 11, 960 P.2d 1218, 1226 n. 11, reconsideration denied, file_158.png
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88 Hawai‘i 10, 960 P.2d 1218 (1998); file_160.png
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Ellison v. Brady, 924 F.2d 872, 875 (9th Cir.1991); see also HAR § 12–46–109(a). “Quid pro quo” cases generally involve allegations that an employer conditioned employment benefits on sexual favors. file_162.png
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Ellison, 924 F.2d at 875. “Hostile environment” sexual harassment (HESH) is defined as:

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct or visual forms of harassment of a sexual nature constitute sexual harassment when ... [t]hat conduct has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.

HAR § 12–46–109(a)(3) (emphases added). The aforementioned definition of HESH is virtually identical to the corresponding federal regulations under Title VII of the Civil Rights Act,8 adopted by the EEOC. See 29 C.F.R. § 1604.11(a)(3) (2000).

[10] This court has held that a HESH claim exists when an employee can show:

 

1. that he or she was subjected to sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature,

2. that this conduct was unwelcome; and

3. that the conduct had the purpose or effect of either:

a. unreasonably interfering with an individual’s work performance or

b. creating an intimidating, hostile, or offensive work environment.
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Steinberg, 88 Hawai‘i at 18, 960 P.2d at 1226 (citing HAR § 12–46–109) (emphases added). The aforementioned holding in Steinberg tracks the language of HAR § 12–46–109(a)(3) and makes clear that a plaintiff can establish a claim by showing that the alleged sexual conduct had the purpose or effect of either (a) unreasonably interfering with work performance, or (b) creating an intimidating, hostile, or offensive work environment.

[11] In addition to the foregoing elements, a plaintiff is also required to establish that the harassing conduct was “severe or pervasive.” See file_166.png
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Steinberg, 88 Hawai‘i at 18, 960 P.2d at 1226. However, in discussing this “severe or pervasive” requirement, state and federal courts and agencies have used somewhat inconsistent language. For example, based on federal case law interpreting Title VII, Steinberg discussed the perspectives to be used in evaluating a HESH claim as follows:

 

[T]he perspective to be used is that of the victim. Thus, if the complainant is a woman, the objective standard is met if a reasonable woman would consider such conduct sufficiently severe or pervasive to alter the conditions of employment and either [ (a) ] unreasonably interfere with work performance or [ (b) ] create an intimidating, hostile, or offensive work environment.
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Id. at 18, 960 P.2d at 1226 (emphases added) (citing, inter alia, file_170.png
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Ellison, 924 F.2d at 878–79.) The language in Steinberg, setting forth the “severe or pervasive” requirement (see underscored text above), although not incorrect, is different from the standard discussed in Ellison. See file_172.png
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Ellison, 924 F.2d at 879 (stating that a plaintiff must show that conduct was “sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment”).

**107 *388 The required showing has also been described by the HCRC as follows:

The conduct was sufficiently severe or pervasive to alter the conditions of employment, such as having the purpose or effect of [ (a) ] unreasonably interfering with an individual’s work performance or [ (b) ] by creating an intimidating, hostile or offensive working environment.

Santos v. Niimi, No. 91–001–E–SH at 2 (HCRC Final Decision Jan. 25, 1993) (adopting conclusions of law from Proposed Decision Nov. 4, 1992 at 27) (citing, inter alia, HAR § 12–46–109(a)(3); Ellison, supra ).

 

Nelson contends that instruction No. 9 was misleading and misstated Hawai‘i law by, inter alia, stating that Nelson had to prove that the conduct had the “purpose or effect” of both “altering the conditions of [Nelson’s] employment and creating an intimidating, hostile, abusive, or offensive working environment.” Nelson essentially argues that, inasmuch as the term “alter the conditions of employment” is similar to alternative (a) (“unreasonably interfering with work performance”), instruction No. 9 improperly suggested that Nelson was required to prove both (a) and (b). Defendants recognize that instruction No. 9 used language different from that used in Hawai‘i courts and by the HCRC in describing the required showing, but maintain that the difference is immaterial. Defendants contend that the trial court correctly instructed the jury based on the United States Supreme Court’s decision in file_174.png
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Meritor Savings Bank v. Vinson, 477 U.S. 57, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986), which requires the plaintiff to establish that the alleged conduct was “sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an abusive environment.” See file_176.png
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id. at 67, 106 S.Ct. 2399 (internal quotations and brackets omitted) (bold emphasis added); see also file_178.png
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Ellison, 924 F.2d at 879.

 

Because the language used in both state and federal case law to describe the required showing is somewhat inconsistent, we believe that it is necessary to review the development of the “severe or pervasive” requirement found in the federal case law and relied upon by this court in Steinberg.

 





2. Federal case Law

Generally, federal case law affirms the EEOC regulations defining sexual harassment, which are nearly identical to Hawaii’s regulations, making clear that a claimant must show that the alleged conduct had the “the purpose or effect of [ (a) ] unreasonably interfering with an individual’s work performance or [ (b) ] creating an intimidating, hostile, or offensive working environment” and that (a) and (b) describe two discrete methods of establishing a claim. See, e.g., file_180.png
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Ellison, 924 F.2d at 876 (citing 29 CFR § 1604.11(a)(3)) (emphasis added); file_182.png
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Meritor Savings Bank, 477 U.S. at 65, 106 S.Ct. 2399. Federal case law also adds two requirements to the elements of a HESH claim: (1) that the conduct be severe or pervasive; and (2) that the conduct be evaluated both from the subjective standpoint of the claimant and from the objective standpoint of a reasonable person of the claimant’s gender in the claimant’s position. See discussion infra. However, the federal courts have used varied and sometimes confusing language to describe the elements of a HESH claim.

 

The federal court in Ellison affirmed the definition of HESH, set forth in the EEOC regulations, as unwelcome sexual conduct that has “the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.” file_184.png
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924 F.2d at 876 (citing 29 CFR § 1604.11(a)(3)) (emphasis added). In addition, Ellison provided that the claimant must establish that the conduct was “sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment.” See id. at 879; see also file_186.png







file_187.wmf



Harris v. Forklift Systems, Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993). The “severe or pervasive” requirement discussed in Ellison and other federal cases must be read in context.

 

Although not clearly articulated, the court in Ellison discussed the “severe or pervasive” requirement in the context of balancing the need to evaluate the harasser’s conduct from the viewpoint of the victim, which often requires an analysis of the different perspectives **108 *389 of men and women,9 and the need to ensure that employers are not held liable for trivial occurrences. file_188.png
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924 F.2d at 878–79. The court stated that,

 

[i]n order to shield employers from having to accommodate the idiosyncratic concerns of the rare hyper-sensitive employee, we hold that a female plaintiff states a prima facie case of hostile environment sexual harassment when she alleges conduct which a reasonable woman would consider sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment.

Id. at 879. The court in Ellison found no inconsistency between the “severe or pervasive” requirement and the EEOC regulations. Id. at 877 (citing Meritor Savings Bank, supra ). Indeed, there is no conflict between the regulations and the requirement that a claimant show the conduct was “sufficiently severe or pervasive to alter the conditions of employment” because the phrase “alter the conditions of employment” is merely a general reference to the statutory prohibition against discrimination in the “terms, conditions, or privileges of employment,” see file_190.png
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HRS § 378–2, supra, rather than a reference to the “interference with work performance” element in the regulations.10

[12] The addition of the “severe or pervasive” requirement to the regulations did not change the two discrete methods of establishing a claim described in the regulations: showing that the harasser’s conduct had the purpose or effect of (a) unreasonably interfering with performance or (b) creating an intimidating, hostile or offensive environment. In other words, by stating that conduct must be “sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment[,]” see, e.g., file_192.png
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Ellison, 924 F.2d at 879, we do not believe that the federal case law intended to change the “or ” to an “and.” Under Ellison, unwelcome sexual conduct that has the effect of “unreasonably interfering with work performance,” can, by itself, establish a prima facie case. See file_194.png
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924 F.2d at 877; see also file_196.png
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Harris, 510 U.S. at 22, 114 S.Ct. 367 (distinguishing tangible interference with work performance from the creation of an abusive environment, describing these two concepts as alternative ways of establishing a claim).11

 

**109 *390 [13] Further, it is the harasser’s conduct which must be severe or pervasive, “not its effect on the plaintiff or on the work environment.” file_198.png
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Hurley v. Atlantic City Police Dept., 174 F.3d 95, 115 (3d Cir.1999) (citing, inter alia, file_200.png
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Ellison, 924 F.2d at 878); file_202.png
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Equal Employment Opportunity Comm’n v. Mitsubishi Motor Mfg. of Am., Inc., 990 F.Supp. 1059, 1074 n. 6 (C.D.Ill.1998). The focus on the harasser’s conduct is also evident from the statement by the court in Ellison that “ the required showing of severity or seriousness of the harassing conduct varies inversely with the pervasiveness or frequency of the conduct.” See file_204.png
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Ellison, 924 F.2d at 878 (emphases added) (citations omitted). Essentially, the “severe or pervasive” requirement reflects a general concern that an employer not be held liable for trivial conduct. See, e.g., file_206.png
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Faragher, 524 U.S. at 788, 118 S.Ct. 2275 (“A recurring point in [federal cases] is that ‘simple teasing,’ offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the ‘terms and conditions of employment.’ ” (Citations omitted.)). Despite some of the confusing and inconsistent language used in describing the required showing for a HESH claim, when read in context, the federal decisions support the definition of harassment set forth in the EEOC and the HCRC regulations and do not actually conflict with Hawai‘i law.

 

[14] Notwithstanding the above, this court need not resolve any inconsistencies in the federal case law. Nor would it be wise for us to import such confusing or inconsistent language into our case law. Moreover, although “the federal courts’ interpretation of Title VII is useful in construing Hawai‘i employment discrimination law[,]” file_208.png
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Sam Teague, Ltd. v. Hawai‘i Civil Rights Comm’n, 89 Hawai‘i 269, 281, 971 P.2d 1104, 1116 (1999), it is not controlling.

 





3. Elements of a Claim

[15] Based on the foregoing, we take this opportunity to clarify the elements of a HESH claim set forth in Steinberg and hold that, in order to establish a HESH claim, the claimant must show that: (1) he or she was subjected to sexual advances, requests for sexual favors, or other verbal or physical conduct or visual forms of harassment of a sexual nature; (2) the conduct was unwelcome; (3) the conduct was severe or pervasive; (4) the conduct had the purpose or effect of either: (a) unreasonably interfering with the claimant’s work performance, or (b) creating an intimidating, hostile, or offensive work environment; (5) the claimant actually perceived the conduct as having such purpose or effect; and (6) the claimant’s perception was objectively reasonable to a person of the claimant’s gender in the same position as the claimant.

 

[16] In addition, with regard to the third element of the claim, we observe that the required showing of severity or seriousness varies inversely with the pervasiveness or frequency of the conduct. For example, a single severe act can be enough to establish a claim, and multiple incidents, each of which may not be severe when considered individually, can be enough to establish a claim when evaluated collectively.

 

[17] Moreover, we emphasize that, to establish the last two elements of a HESH claim, it is not necessary for the claimant to prove that he or she has suffered tangible physical or psychological harm: the claimant’s perception is the harm as long as the perception is objectively reasonable. See Harris, supra.

 

[18] Finally, we emphasize that, in evaluating a HESH claim for purposes of dismissal, **110 *391 , summary judgment or judgment as a matter of law, or in instructing juries, courts must “look at the record as a whole and at the totality of the circumstances, such as the nature of the sexual advances and the context in which the alleged incidents occurred.” file_210.png
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Steinberg, 88 Hawai‘i at 18, 960 P.2d at 1226 (citing HAR § 12–46–109(b)12). The “clarified” standard set forth above is consistent with HAR § 12–46–109(a) and the HCRC’s interpretation of the law, see discussion supra, which should be given due deference. See file_212.png
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Hyatt Corp. v. Honolulu Liquor Comm’n, 69 Haw. 238, 242–43, 738 P.2d 1205, 1208 (“[It] is a well established rule of statutory construction that, where an administrative agency is charged with the responsibility of carrying out the mandate of a statute which contains words of broad and indefinite meaning, courts accord persuasive weight to administrative construction and follow the same, unless the construction is palpably erroneous.” (Brackets in original.)), reconsideration denied, file_214.png
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69 Haw. 238, 738 P.2d 1205 (1987). This “clarified” standard is not only consistent with federal law, but, at the same time, avoids the confusing language contained in some of the federal cases.13

 





4. Application of the Correct Standard

In this case, the court instructed the jury that the plaintiff must show that the employer

engaged in harassing conduct directed toward the plaintiff; that sex was a motivating factor for the harassment; that this conduct was unwelcome and sufficiently severe or pervasive that it had the purpose or effect of altering the conditions of Plaintiff’s employment and creating an intimidating, hostile, abusive, or offensive working environment; the environment created by the conduct would have been perceived as intimidating, hostile, abusive, or offensive by a reasonable person in the same position as Plaintiff; that Plaintiff did in fact perceive the environment as intimidating, hostile, abusive or offensive; and this environment caused plaintiff injury, damage, loss, or harm.

In order to prevail on a claim of discrimination in the terms and conditions of employment, Plaintiff has the burden of establishing by a preponderance of the evidence that the “terms, conditions or privileges of employment” were altered by creating a work environment that was hostile or abusive. Mere isolated incidents of harassment are not sufficient.

In determining whether an environment is hostile or abusive, you must consider all the circumstances. These may include frequency of the discriminatory conduct; its severity; whether it is physically threatening **111 *392 or humiliating, or a mere offensive utterance; and whether it unreasonably interfered with Plaintiff’s work performance.

Instruction No. 9. As previously stated, Nelson contends that the foregoing Instruction No. 9 was confusing and erroneous. For the reasons set forth below, we agree with Nelson.

 

[19] First, the trial court instructed the jury, without clarification, that the plaintiff must show that “sex was a motivating factor for the harassment.” Instruction No. 9 incorrectly implies that the plaintiff must show that the offender was motivated by a desire to have sex with the victim. See file_216.png







file_217.wmf



Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 80, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998) (“[H]arassing conduct need not be motivated by sexual desire to support an inference of discrimination on the basis of sex.”). Inasmuch as Nelson admitted that neither Dr. Ho nor Dr. Buxton made any sexual advances toward her, this instruction could have affected the jury’s verdict.

 

[20] Second, Instruction No. 9 did not accurately reflect the elements of a HESH claim under Hawai‘i law. See file_218.png
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Steinberg, 88 Hawai‘i at 18, 960 P.2d at 1226; HAR § 12–46–109(a)(3); see also supra section II.B.3. Nelson was required to establish, as one element of a HESH claim, that the alleged conduct had the purpose or effect of either (a) unreasonably interfering with work performance, or (b) creating an intimidating, hostile or offensive work environment. Id. Nelson was not required to prove any tangible effect upon her work or alteration in the condition of her employment in addition to the creation of an intimidating, hostile or offensive work environment. See, e.g., Harris, supra note 11 and accompanying text. Instruction No. 9 indicated that Nelson was required to prove that the conduct had the purpose or effect of both altering the conditions of employment and creating an intimidating, hostile, abusive, or offensive working environment. Thus, the instruction may have led the jury to believe, incorrectly, that Nelson was required to prove some alteration in the conditions of employment beyond the creation of a hostile, abusive, or offensive work environment.

 

[21] Lastly, by instructing the jury that “[m]ere isolated incidents of harassment are not sufficient,” the court incorrectly suggested that a single act, even if it was severe, could not establish a claim. See file_220.png
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Ellison, 924 F.2d at 878 (“[T]he required showing of severity or seriousness of the harassing conduct varies inversely with the pervasiveness or frequency of the conduct.”) (Citing, inter alia, file_222.png
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King v. Board of Regents of Univ. of Wisconsin Sys., 898 F.2d 533, 537 (7th Cir.1990) (stating that “a single act can be enough”)).

 

Based on the foregoing, we hold that the trial court’s jury instruction regarding the elements of a HESH claim, when considered as a whole, was prejudicially erroneous and misleading.

 





C. JNOV

[22] As previously stated, the jury returned a verdict in favor of Nelson on her NIED claim and awarded Nelson $50,000 in damages. Defendants’ moved for JNOV pursuant to Hawai‘i Rules of Civil Procedure (HRCP) Rule 50(b) (1980),14 seeking to set aside the verdict and have judgment entered in their favor by arguing that Nelson’s NIED claim was barred by the exclusive remedy provision of the workers’ compensation law, i.e., HRS § 386–5 (1993), quoted infra. The trial court agreed and granted Defendants’ **112 *393 motion for JNOV. Nelson contends that the trial court erred in granting the motion because HRS § 386–5 does not bar an employee’s claim for emotional distress related to sexual harassment.

 

[23] [24] [25] It is well settled that a trial court’s rulings on directed verdict or JNOV motions are reviewed de novo. In re Estate of Herbert, 90 Hawai‘i 443, 454, 979 P.2d 39, 50 (1999); see also file_224.png
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Torres v. Northwest Eng’g Co., 86 Hawai‘i 383, 390, 949 P.2d 1004, 1011 (App.1997).

 

Verdicts based on conflicting evidence will not be set aside where there is substantial evidence to support the jury’s findings. We have defined “substantial evidence” as credible evidence which is of sufficient quality and probative value to enable a [person] of reasonable caution to support a conclusion.

In deciding a motion for directed verdict or JNOV, the evidence and the inferences which may be fairly drawn therefrom must be considered in the light most favorable to the nonmoving party and either motion may be granted only where there can be but one reasonable conclusion as to the proper judgment.

Carr v. Strode, 79 Hawai‘i 475, 486, 904 P.2d 489, 500 (1995).

[26] [27] The trial court’s ruling in this case was based on its interpretation of the exclusive remedy provision of the workers’ compensation law.

 

When construing a statute, our foremost obligation is to ascertain and give effect to the intention of the legislature, which is to be obtained primarily from the language contained in the statute itself. And we must read statutory language in the context of the entire statute and construe it in a manner consistent with its purpose.
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Korsak v. Hawaii Permanente Medical Group, 94 Hawai‘i 297, 303, 12 P.3d 1238, 1244 (2000) (quoting Gray v. Administrative Director of the Court, 84 Hawai‘i 138, 148, 931 P.2d 580, 590 (1997)). “Laws in pari materia, or upon the same subject matter, shall be construed with reference to each other. What is clear in one statute may be called upon in aid to explain what is doubtful in another.” Credit Assocs. of Maui, Ltd. v. Brooks, 90 Hawai‘i 371, 373, 978 P.2d 809, 811 (1999) (citations omitted); see also HRS § 1–16 (1993). This court may also consider “[t]he reason and spirit of the law, and the cause which induced the legislature to enact it ... to discover its true meaning.” HRS § 1–15(2) (1993).

[28] [29] The workers’ compensation law covers employees who suffer “personal injury either by accident arising out of and in the course of the employment or by disease proximately caused by or resulting from the nature of the employment [.]” HRS § 386–3(a) (Supp.2000). Generally, the workers’ compensation scheme serves to bar a civil action for physical and emotional damages resulting from work-related injuries and accidents. See file_228.png
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Furukawa v. Honolulu Zoological Soc., 85 Hawai‘i 7, 18, 936 P.2d 643, 654, reconsideration denied, file_230.png
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85 Hawai‘i 7, 936 P.2d 643 (1997); HRS § 386–5. HRS § 386–5, the exclusive remedy provision, provides as follows:

 

Exclusiveness of right to compensation; exception. The rights and remedies herein granted to an employee or the employee’s dependents on account of a work injury suffered by the employee shall exclude all other liability of the employer to the employee, the employee’s legal representative, spouse, dependents, next of kin, or anyone else entitled to recover damages from the employer, at common law or otherwise, on account of the injury, except for sexual harassment or sexual assault and infliction of emotional distress or invasion of privacy related thereto, in which case a civil action may also be brought.

(Emphasis added.) Defendants contend that the foregoing exception applies only to claims based on intentional conduct and that the legislature did not intend to allow plaintiffs to pursue claims based on negligence. The plain language of the statute contains no such distinction or limitation. However, where there is doubt, this court may look to the legislative history of a statute to aid in its interpretation. See Gray, 84 Hawai‘i at 148, 931 P.2d at 590.

[30] [31] HRS § 386–5 was amended in 1992 to include an exception to the exclusive **113 *394 remedy provision of the workers’ compensation law for certain claims related to sexual harassment and sexual assault. See 1992 Haw. Sess. L. Act 275, § 2 at 722. Prior to this amendment, in file_232.png







file_233.wmf



Lui v. Intercontinental Hotels Corp., 634 F.Supp. 684 (D.Haw.1986), the United States District Court for the District of Hawai‘i had interpreted the exclusive remedy provision to bar civil actions premised on sexual harassment or sexual assault in the employment context. file_234.png
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Id. at 688; see also file_236.png
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Furukawa, 85 Hawai‘i at 18, 936 P.2d at 654 (discussing the 1992 amendments). Faced with the foregoing interpretation of HRS chapter 386 and concerns about the procedural limitations contained in HRS chapter 378, which prescribes unlawful discriminatory practices, the legislature passed Act 275. See Hse. Conf. Comm. Rep. No. 21, in 1992 House Journal, at 799 (“[HRS § 386–5] has been interpreted as barring a civil action premised on sexual harassment or sexual assault in an employment context. This bill would permit the filing of such an action[.]”); Sen. Stand. Comm. Rep. No. 2588, in 1992 Senate Journal, at 1155; see also file_238.png
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Furukawa, 85 Hawai‘i at 18, 936 P.2d at 654 (discussing Act 275 as a response to “concerns that victims of sexual harassment were often so traumatized by the occurrence that they might fail to file with the commission within 180 days” (internal quotation marks omitted)). Act 275 not only amended HRS § 386–5 to make an exception to the exclusive remedy provision of the workers’ compensation law, but it also, inter alia,15 amended Hawaii’s HRS chapter 378 (prescribing discriminatory practices) by adding HRS § 378–3(10) (1993), which excepts victims of sexual harassment and sexual assault from having to file discrimination complaints with the HCRC under HRS § 378–4 (1993).16 1992 Haw. Sess. L. Act 275, § 1 at 721. The legislative history confirms that the purpose of Act 275 was “to amend Chapters 378 and 386 ... to enable employees to file civil actions premised on sexual harassment or sexual assault arising out of and in the course of employment.” Hse. Conf. Comm. Rep. No. 21, in 1992 House Journal, at 799; see also Hse. Stand. Comm. Rep. No. 766, in 1991 House Journal, at 1107 (stating that “persons seeking statutory relief under Hawai‘i Workers’ Compensation Law should not be precluded from maintaining a cause of action arising out of the same facts as the workers’ compensation claim in a court of law”). Thus, Act 275 was enacted for a remedial purpose and must be “construed liberally in order to accomplish the purpose for which it was enacted.” Alvarez v. Liberty House, Inc., 85 Hawai‘i 275, 278, 942 P.2d 539, 542 (1997) (citing Flores v. United Air Lines, Inc., 70 Haw. 1, 12, 757 P.2d 641, 647 (1988)).

 

The legislative history further reveals that lawmakers considered and rejected language limiting the emotional distress claims covered by the exception to intentional infliction of emotional distress. The initial version of House Bill No. 2131, introduced in 1991, actually limited the exception to claims based on intentional conduct, proposing the addition of the following subsection to HRS § 386–5:

Nothing in this chapter shall preclude any person from maintaining a cause of action for intentional infliction of emotional distress or intentional invasion of privacy.

1991 H.B. 2131 (emphases added); see also Hse. Stand. Comm. Rep. No. 766, in 1991 House Journal, at 1107. The bill went through several amendments before reaching its final form. See H.B. 2131, S.D. 1; H.B. **114 *395 2131, S.D. 1, C.D. 1; see also Sen. Stand. Comm. Rep. No. 2588, in 1992 Senate Journal, at 1155. Although we cannot determine from the legislative history the specific reasons for deleting the “ intentional” language, Act 275, in its final form, excepted claims of “ infliction of emotional distress” related to sexual harassment, without limitation, from the exclusive remedy provision. 1992 Haw. Sess. L. Act 275, § 2 at 722.

 

[32] Inasmuch as (1) the plain language of the exception in HRS § 386–5 applies to claims for “infliction of emotional distress” without limitation, (2) the exception was a remedial provision that must be construed liberally, and (3) the legislative history does not support limiting the exception to intentional infliction of emotional distress claims, we conclude that the exclusive remedy provision of the workers’ compensation law does not bar claims for NIED related to sexual harassment.

 

[33] Here, Nelson’s claim for NIED was premised on the same conduct as—and, thus, “related to”—her sexual harassment claim. By agreement of the parties, the court instructed the jury as to the elements of NIED as follows:

 

Plaintiff may recover damages for negligent infliction of emotional distress only if she proves that a reasonably prudent person in the same situation and possessing the same knowledge as Defendants would have foreseen that someone in Plaintiff’s position would have suffered serious mental distress because of their actions. “Serious mental distress” is found where a reasonable person, normally constituted, would be unable to adequately cope with the mental stress caused by the circumstances of the case. If you find by a preponderance of the evidence that a reasonable person, normally constituted, would have been unable to adequately cope with the mental stress caused by the conduct of Defendants, and that a reasonable person in Defendants’ position should have foreseen this, then you may award Plaintiff damages for negligent infliction of emotional distress.

Defendants’ Requested Instruction No. 19. (Footnote omitted.) Based on the evidence presented at trial, see discussion supra, there was substantial evidence, when viewed in the light most favorable to Nelson, to support a finding that she suffered serious mental distress as a result of Defendants’ conduct and that such distress was foreseeable. Thus, there was substantial evidence to support the jury’s verdict in favor of Nelson on her claim for negligent infliction of emotional distress. See Carr, 79 Hawai‘i at 486, 904 P.2d at 500. Accordingly, the trial court erred in granting Defendants’ motion for JNOV.



III. CONCLUSION

Based on the foregoing, we hold that (1) the trial court abused its discretion in excluding Nelson’s proffered rebuttal evidence of her publications, and the exclusion of such evidence resulted in substantial prejudice to Nelson’s claims for employment discrimination and negligent and intentional infliction of emotional distress; (2) the trial court’s jury instruction with respect to sexual harassment (instruction No. 9) was prejudicially erroneous and misleading; and (3) the trial court erred in granting Defendants’ motion for judgment notwithstanding the verdict. Therefore, we vacate the judgment of the circuit court and remand this case for a new trial with respect to Nelson’s claims of employment discrimination and negligent and intentional infliction of emotional distress only.

 





Dissenting Opinion By RAMIL, J.



I write to state my position regarding the elements of a sexual harassment claim. Because I believe the trial court correctly stated the elements of a sexual harassment claim, I would hold that the jury instruction—consistent with the “totality of the circumstances” analysis—was a proper statement of the law. Accordingly, I respectfully dissent.

 





I.

The majority proposes, in my view, an additional separate element to a hostile environment sexual harassment (HESH) claim by requiring a plaintiff to show that the alleged sexual conduct either (a) unreasonably **115 *396 interfered with work performance or (b) created an intimidating, hostile, or offensive work environment. Majority at 390, 38 P.3d at 109. In doing so, it rejects—as do I—the requirement that a plaintiff prove both (a) and (b). But the majority overlooks another, more reasonable alternative: courts should examine the totality of the circumstances, using (a) and (b) as factors, to determine whether the conduct is sufficiently “severe or pervasive” to qualify as a HESH claim. In other words, (a) or (b) are not additional separate alternative elements of a HESH claim. In my view, (a) and (b) are merely two of the many circumstances within “the totality of the circumstances” that may be considered in evaluating the “severe or pervasive” element of a HESH claim. Accordingly, I respectfully dissent from the majority’s “separate element/ alternative means” approach in favor of the “ totality of the circumstances” approach.

 





II.

The “totality of the circumstances” analysis follows the administrative rules and both Hawai‘i and federal case law. First, the Hawai‘i Civil Rights Commission (HCRC), after outlining the required showing for sexual harassment, which admittedly appears to support the “alternative means” analysis (“[t]hat conduct has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment”), immediately clarifies in the following subsection that the conduct must be examined in the context of the “record as a whole” and the “totality of the circumstances”:

In determining whether alleged conduct constitutes sexual harassment, the commission will look at the record as a whole and at the totality of the circumstances, such as the nature of the sexual advances and the context in which the alleged incidents occurred. The determination of the legality of a particular action will be made from the facts, on a case by case basis.

Hawai‘i Administrative Rules (HAR) § 12–46–109(b). Such language is identical to its federal regulatory counterpart, as promulgated by the Equal Employment Opportunity Commission (EEOC). See 29 C.F.R. § 1604.11(b). To comply with our well-established rule of statutory construction—that where an administrative agency is charged with overseeing and implementing a particular statutory scheme, courts generally accord persuasive weight to such administrative construction, see file_240.png
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Sam Teague, Ltd. v. Hawai‘i Civil Rights Comm’n, 89 Hawai‘i 269, 276 n. 2, 971 P.2d 1104, 1111 n. 2 (1999) (citation omitted)—this court must read the HCRC’s rules as a whole, not selectively. Thus, the appropriate framework for establishing a HESH claim is determined by examining all relevant subsections of the statute, not merely one subsection. Indeed, the HCRC, in a case quoted by the majority, confirms the use of the “totality of the circumstances,” rather than the “separate element/alternative means,” approach: “The conduct was sufficiently severe or pervasive to alter the conditions of employment, such as having the purpose or effect of unreasonably interfering with an individual’s work performance or by creating an intimidating, hostile or offensive working environment.” Majority at 388, 38 P.3d at 107 (quoting Santos v. Niimi, No. 91–001–E–SH at 2 (HCRC Final Decision Jan. 25, 1993) (citations omitted)) (emphasis added). In this way, the HCRC noted that many factors should be considered—not merely (a) or (b) in isolation—to determine whether the conduct element was sufficiently severe or pervasive.

 

Second, in file_242.png
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Steinberg v. Hoshijo, 88 Hawai‘i 10, 18, 960 P.2d 1218, 1226 (1998), this court detailed the elements required in establishing a HESH claim by citing to HAR § 12–46–109. In doing so, this court properly parsed all relevant subsections of the statute and expressly pointed out that “[i]n determining whether alleged conduct constitutes sexual harassment, HAR § 12–46–109(b) instructs the HCRC to ‘look at the record as a whole and at the totality of the circumstances, such as the nature of the sexual advances and the context in which the alleged incidents occurred.’ ” file_244.png
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Steinberg, 88 Hawai‘i at 18, 960 P.2d at 1226.

 

Moreover, Steinberg relies on federal case law, specifically file_246.png
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Ellison v. Brady, 924 F.2d 872 (9th Cir.1991), which, as described infra, **116 *397 also supports the “totality of the circumstances” approach with respect to the severe or pervasive conduct element.

 

The majority here found this additional and separate element to a HESH claim in Steinberg:

3. that the conduct had the purpose or effect of either:

a. unreasonably interfering with an individual’s work performance or

b. creating an intimidating, hostile, or offensive work environment.

Majority at 387, 38 P.3d at 106 (quoting file_248.png
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Steinberg, 88 Hawai‘i at 18, 960 P.2d at 1226 (citing file_250.png
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Ellison, 924 F.2d at 879)) (emphases added). But Steinberg misconstrues Ellison. In truth, Ellison actually states quite differently:

[W]e hold that a female plaintiff states a prima facie case of hostile environment sexual harassment when she alleges conduct which a reasonable woman would consider sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment.
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Ellison, 924 F.2d at 879 (emphasis added). In other words, Steinberg adopted the “separate element/alternative means” method based exclusively on a misapprehended case. As a result, this court should rectify such error or, at least, fully explain its divergence from federal case law. To neglect such a glaring error would be to compound mistakes and muddle the jurisprudence in this complex area of law.

 

Indeed, it appears odd that this court would diverge from federal case law without explanation, especially given that we have long declared that federal case law is highly instructive in the area of employment discrimination. Only recently, this court noted that “Hawai‘i employment discrimination law was enacted to provide victims of employment discrimination the same remedies, under state law, as those provided by Title VII of the Federal file_254.png
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Civil Rights Act of 1964.” Sam Teague, Ltd., 89 Hawai‘i at 281, 971 P.2d at 1116 (citing Hse Stand. Comm. Rep. No. 549, in 1981 House Journal, at 1166; Sen. Stand. Comm. Rep. No. 1109, in 1981 Senate Journal, at 1363). Thus, “the federal courts’ interpretation of Title VII is useful in construing Hawai‘i’s employment discrimination law.” Id. (citing file_256.png
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Furukawa v. Honolulu Zoological Soc’y, 85 Hawai‘i 7, 13, 936 P.2d 643, 649 (1997)); see also file_258.png
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Shoppe v. Gucci America, Inc., 94 Hawai‘i 368, 377, 14 P.3d 1049, 1058 (2000). Especially where the state and federal statutory provisions are similar, this court explained, “The federal courts have considerable experience in analyzing these cases, and we look to their decisions for guidance.” file_260.png
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Shoppe, 94 Hawai‘i at 377, 14 P.3d at 1058 (quoting file_262.png
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Furukawa, 85 Hawai‘i at 13, 936 P.2d at 649). In fact, as far as I can tell, this court has followed federal case law in the employment discrimination area—particularly where Hawai‘i and federal statutory provisions are similar—in almost all cases. See, e.g., file_264.png
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Shoppe, 94 Hawai‘i at 368, 14 P.3d at 1049 (prima facie claim and burden-shifting in age discrimination context); file_266.png
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Sam Teague, Ltd., 89 Hawai‘i at 269, 971 P.2d at 1104 (unemployment benefits as collateral source payments); file_268.png
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Furukawa, 85 Hawai‘i at 7, 936 P.2d at 643 (similarly situated employees); Puchert v. Agsalud, 67 Haw. 25, 677 P.2d 449 (1984) (unlawful retaliatory discharge). In this case, not only are the relevant federal and state statutory provisions similar, compare file_270.png
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42 U.S.C. § 2000e–2(a)(1); with file_272.png
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HRS § 378–2(1)(a) (1993), but the applicable EEOC guideline and the HCRC’s rule are identical, compare 29 C.F.R. § 1604.11(a)(3); with HAR § 12–46–109. Yet the majority insists that this court diverged from federal case law in Steinberg without explanation.

 

Relatedly, given our traditional consideration of federal case law, it seems unusual to trailblaze a new path—especially one contrary to federal law—with no more than one mis-cited citation to a federal case. To worsen matters, the majority discounts the vast body of established federal case law as “confusing.” Majority at 391, 38 P.3d at 110. But these cases are confusing and inconsistent only when applying the “separate element/ alternative means” analysis.

 

Third, federal case law not only rejects the “separate element/alternative means” approach, but also supports the “totality of the circumstances” approach. In Ellison, which co_pp_sp_4645_117_1**117 *398 this court relied heavily on in Steinberg, the Ninth Circuit directly addressed the variation between the United States Supreme Court’s language in file_274.png
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Meritor Savings Bank v. Vinson, 477 U.S. 57, 67, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986) (conduct must “alter the conditions of [the victim’s] employment and create an abusive working environment”), and the EEOC guideline language (conduct “creates an intimidating, hostile, or offensive environment or where it unreasonably interferes with work performance”). The Ellison court reconciled the supposed difference by pointing out that the EEOC guideline language is actually “encompassed” within the Meritor language:

We do not think that these standards are inconsistent. The Supreme Court used the words “abusive” and “hostile” synonymously in Meritor. The Meritor Court also approved of and paid detailed attention to the EEOC’s guidelines, and it implicitly adopted the EEOC’s position that sexual harassment which unreasonably interferes with work performance violates Title VII. Similarly, although we only expressly incorporated [the language from Meritor ], that part also encompasses the EEOC’s [guideline language]. Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment.
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924 F.2d at 877 (emphases added). It is significant that the Ninth Circuit specified “can,” rather than “can, by itself.” In this way, rather than declaring, as does the majority, that conduct which unreasonably interferes with work performance, by itself, is sufficient to establish a prima facie case, the Ninth Circuit actually noted only the possibility that it may. Such distinction centers on whether the “totality of the circumstances” is to be considered. Thus, the Ellison court explained that “conduct which unreasonably interferes with work performance” is included as a factor that “alter[s] a condition of employment and create[s] an abusive working environment.”1 Depending on the totality of the circumstances and consideration of the record as a whole, which would include “whether such conduct created an intimidating, hostile, or offensive work environment,” the fact that the “conduct unreasonably interfered with work performance” may or may not present a prima facie case for sexual harassment.

 

Most recently in file_278.png
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Faragher v. City of Boca Raton, 524 U.S. 775, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998), the United States Supreme Court observed, “[I]n Meritor, we held that sexual harassment so severe or pervasive as to alter the conditions of [the victim’s] employment and create an abusive working environment violates Title VII.” file_280.png
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Id. at 786 (quotation and internal quotation marks omitted) (brackets in original). The Court then clarified that courts should “determine whether an environment is sufficiently hostile or abusive by ‘looking at all the circumstances,’ including the ‘frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee’s work performance.’ ” file_282.png
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Id. at 787–88 (quoting file_284.png
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Harris v. Forklift Systems, Inc., 510 U.S. 17, 23, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993)) (emphases added).

 

To reiterate “what was plain from [its] previous decisions,” the United States Supreme Court in its most recent decision again stated that

[w]orkplace conduct is not measured in isolation; instead, “whether an environment is sufficiently hostile or abusive” must be judged “by ‘looking at all the circumstances,’ including the ‘frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance;  **118 *399 and whether it unreasonably interferes with an employee’s work performance.’ ”
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Clark County School Dist. v. Breeden, 532 U.S. 268, 121 S.Ct. 1508, 149 L.Ed.2d 509 (2001) (quoting file_288.png
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Faragher, 524 U.S. at 786–88 (citations omitted)). Therefore, the Court expressly noted that whether conduct “unreasonably interferes with an employee’s work performance” is not an “alternative means” of establishing a HESH claim, but rather a factor to be considered in examining the “totality of the circumstances” regarding such claim.

 

Similarly, the Ninth Circuit in file_290.png
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Ray v. Henderson, 217 F.3d 1234 (9th Cir.2000), examined whether the plaintiff, for purposes of summary judgment, had presented evidence sufficient to raise a genuine issue of fact as to his being subjected to a hostile work environment after he complained about the treatment of women in his workplace. The Ninth Circuit first stated that, “[t]o determine whether an environment is sufficiently hostile, we look to the totality of the circumstances, including the ‘frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee’s work performance.’ ” file_292.png
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Id. at 1245 (quoting file_294.png
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Faragher, 524 U.S. at 787 (citations omitted)) (emphases added). Then, the Ninth Circuit evaluated the totality of the circumstances in that case, including (a) whether the conduct unreasonably interfered with work performance and (b) whether the conduct created an intimidating, hostile, or offensive work environment:

Here, after [Plaintiff] made his complaint about the treatment of women at the Willits Post Office, he was targeted for verbal abuse related to those complaints for a period lasting over one and [a] half years. His supervisors regularly yelled at him during staff meetings; they called him a “liar,” a “troublemaker,” and a “rabble rouser,” and told him to “shut up.” Additionally, [Plaintiff] was subjected to a number of pranks, and was falsely accused of misconduct.

Not only did his supervisors make it harder for [Plaintiff] to complete his own tasks, they made [Plaintiff] an object lesson about the perils of complaining about sexual harassment in the workplace. [Plaintiff’s supervisors] made it clear to the other staff that disadvantageous changes in management style were due to [Plaintiff’s] complaints.... [Plaintiff’s supervisors] also fostered animus in other employees whose working conditions were affected. Other employees began to distance themselves from [Plaintiff], and some stopped talking to him. In November of 1995, the difficulties at work rose to such a level that [Plaintiff] took stress leave from his job.

We conclude that [Plaintiff] has presented evidence that is, for purposes of summary judgment, sufficient to raise a genuine issue of facts as to whether he was subjected to a hostile work environment.

Id. at 1245–46. Thus, the Ninth Circuit assessed the totality of the circumstances by analyzing both factor (a) (“his supervisors ma[de] it harder for [plaintiff] to complete his own tasks”) and factor (b) (verbal abuse, pranks, making plaintiff an “object lesson”). Moreover, such analysis indicates that both factors are often difficult to separate and evaluate in isolation.

 

Such dictates by Hawai‘i and federal case law, in addition to the established practice of the HCRC, require the “totality of the circumstances” approach. Even the majority concedes as much. In conclusion, after justifying its proposed “separate element/alternative means” approach, the majority surprisingly embraces the “totality of the circumstances” approach. Majority at 390–91, 38 P.3d at 109–110 (“[W]e also emphasize that ... courts must ‘look at the record as a whole and at the totality of the circumstances....’ ”).

 





III.

Indeed, the overly mechanistic and formulaic approach adopted by the majority would exclude potentially meritorious plaintiffs. First, suppose a plaintiff fell just short of establishing (a) (alleged conduct “unreasonably interfered with work performance”). In addition, this same plaintiff fell just short of establishing (b) (alleged conduct “created an **119 *400 intimidating, hostile, or offensive work environment”). The application of the rigid “ separate element/alternative means” method would absolutely bar this plaintiff from her day in court. On the other hand, under the flexible “totality of the circumstances” analysis, which examines the record as a whole, including both (a) and (b) as factors, this plaintiff would likely have demonstrated conduct that is sufficiently “severe or pervasive” to qualify as a HESH claim.

 

Second, as the majority explains, the conduct must be evaluated both from the subjective standpoint of the claimant and from an objective standpoint of a reasonable person of the claimant’s gender in the claimant’s position. Majority at 390, 38 P.3d at 109 (holding that the claimant must show, inter alia, “(5) the claimant actually perceived the conduct as having such purpose or effect; and (6) the claimant’s perception was objectively reasonable to a person of the claimant’s gender in the same position as the claimant.”). Assume, for example, that a trial court found that the alleged conduct did not unreasonably interfere with the plaintiff’s work performance (subjective aspect of (a)), although a reasonable woman would have found that such conduct unreasonably interfered with her work performance (objective aspect of (a)). On the other hand, the trial court also found that the plaintiff believed the conduct created an offensive work environment (subjective aspect of (b)), but that a reasonable woman would not have found such conduct created an offensive work environment (objective aspect of (b)). In other words:
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Under the “separate element/alternative means” approach, such plaintiff would fail to establish a prima facie case and would be categorically barred from bringing suit against her employer. In contrast, the “totality of the circumstances” approach would likely allow such plaintiff to have her day in court. The majority argues that “the claimant’s perception [must be] objectively reasonable.” Majority at 390, 38 P.3d at 109. And I agree. But that in no way contradicts examining (a) and (b) from both a subjective and objective standpoint. Indeed, it appears necessary. For example, to determine whether claimant’s subjective viewpoint that conduct unreasonably interfered with her work performance is objectively reasonable, one would engage in a two-step analysis. First, one would examine whether claimant actually considered the conduct to unreasonably interfere with her work performance. Second, one would determine whether a reasonable woman would have considered the conduct to unreasonably interfere with her work performance.

A critical examination of my hypothetical only confirms my point that under the majority’s separate element/alternative means method, such a claimant would fail and abandoned by the discrimination statute that is supposed to be “remedial and humanitarian” and “generously construed ... to afford claimant hearings on the merits and to prevent the loss of valuable rights.” Puchert v. Agsalud, 67 Haw. at 36–37, 677 P.2d at 458 (citations omitted).

 

In sum, the majority’s “separate element/alternative means” approach directly contradicts the “remedial and humanitarian nature” of the employment discrimination statutes, which should be “generously construed ... to afford claimants hearings on the merits and to prevent the loss of valuable rights.” Id.

 

Additionally, the “totality of the circumstances” approach is more flexible and better captures the actual analysis undertaken by courts. Not every observation and evaluation by the court can always be classified simply as either (a) or (b), as required by the “separate element/alternative means” method. The “totality of the circumstances” approach, in contrast, acknowledges the reality of the often complex balancing and weighing **120 *401 of multiple factors in examining the totality of the circumstances. Indeed, the factors to be considered, such as (a) and (b), may be interrelated and difficult to evaluate in isolation.2 In an attempt to address the reality that conduct made illegal by sexual harassment law frequently defies easy categorization and classification such as (a) and (b), the majority argues that “[its] approach is consistent with the ‘totality of the circumstances’ approach.” Majority at 391 n. 13, 38 P.3d 110 n. 13. But such application of the “totality of the circumstances” language from statute and case law defeats the language’s very purpose. The majority’s requirement is premised on the court’s ability to separate (a) and (b), and reify each from the “totality of the circumstances” in a highly hypothetical vacuum.

 





IV.

In this case, the trial court’s jury instruction properly stated that sexual harassment was conduct “sufficiently severe or pervasive that it had the purpose or effect of altering the conditions of Plaintiff’s employment and creating an intimidating, hostile, abusive, or offensive working environment.” Moreover, it correctly added that, “in determining whether an environment is hostile or abusive, you must consider all of the circumstances [, including] whether [the conduct] unreasonably interferes with Plaintiff’s work performance.” (Emphasis added.) Accordingly, I would hold that such instruction—consistent with the “totality of the circumstances” analysis—was a proper statement of the law.

 

All Citations

97 Hawai‘i 376, 38 P.3d 95, 160 Ed. Law Rep. 895



Footnotes



1



Nelson claimed violation of her freedom of speech under file_296.png
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article I, section 4 of the Hawai‘i Constitution, violation of the equal protection and due process clauses of the Hawai‘i Constitution, and denial of her right to equality on account of sex under article I, section 3 of the Hawai‘i Constitution.



2



On appeal, plaintiff has not raised as a point of error the trial court’s ruling on the motion in limine.



3



For example, Nelson stated that she got into an argument with Dr. Ho because he had asked her to lie about student teaching assignments. She also objected to giving male professors, who were not teaching as many hours as they should, two credits for student teaching, while giving her only one credit for “doing all the student supervision.” Dr. Ho denied ever asking Nelson to lie.



4



The memorandum summarized Nelson’s instructional, research, scholarly, and service activities, as well as her professional and personal qualities. Negative comments focused on her lack of publications and her “personal qualities.” These comments included statements that “Nelson has chosen to isolate herself from her colleagues” and has “little direct colleague collaboration with any other department member regarding interdepartmental business or research.”



5



There was some evidence, however, regarding the nonrenewal of her contract in 1996 inasmuch as Dr. Prater did testify, inter alia, that she recommended Nelson for renewal in 1996.



6



Nelson also argues that, based on the burden-shifting framework for analyzing the development of proof in employment discrimination cases set forth in file_298.png
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Furukawa v. Honolulu Zoological Society, 85 Hawai‘i 7, 12–13, 936 P.2d 643, 648–49 (citing file_300.png
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McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973)), reconsideration denied, file_302.png
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85 Hawai‘i 7, 936 P.2d 643 (1997), she was entitled to present rebuttal evidence to establish that Defendants’ proffered reasons for not renewing her contract were merely pretextual. In Furukawa, this court described the three-part framework as follows:

First, the plaintiff must demonstrate by a preponderance of the evidence that there was discrimination on the basis of a protected characteristic. Establishment of the prima facie case in effect creates a presumption that the employer unlawfully discriminated against the employee. The burden of production then shifts to the defendant to proffer a legitimate, nondiscriminatory explanation of the adverse employment action. Finally, if a defendant successfully rebuts the presumption, the burden returns to the plaintiff, to show that the defendant’s explanation was pretextual. The burden of persuasion remains at all times on the plaintiff.
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Furukawa, 85 Hawai‘i at 12–13, 936 P.2d at 648–49 (internal quotations and citations omitted). Defendants contend that, because the trial court had properly precluded Nelson from presenting evidence regarding the nonrenewal as a separate claim for relief or adverse action, the burden-shifting framework was not applicable. However, we need not decide this issue because, assuming arguendo that the burden-shifting framework was not applicable to the nonrenewal as an independent adverse action, the trial court nonetheless abused its discretion by excluding Nelson’s proffered rebuttal evidence. Nelson’s proffered rebuttal evidence was relevant to her discrimination claims based on her treatment while at the University and her claim for damages and, as discussed above, the trial court permitted Defendants to introduce evidence of the nonrenewal over objection.

Although the trial court’s ruling on the motion in limine was not raised as a separate point of error on appeal, the admissibility of evidence of the 1996 contract renewal process is related to other issues raised on appeal, and we believe that some guidance on remand is appropriate. In support of the motion to exclude evidence of the 1996 contract renewal process, Defendants argued that such evidence was not admissible in part because Nelson failed to file a charge of discrimination with the HCRC based on the nonrenewal, which precluded the court from considering the nonrenewal as part of the discrimination claim. However, we note that HRS § 378–3(10) (Supp.1994), see infra note 16 and accompanying text, excepts victims of sexual harassment from having to file discrimination complaints with the HCRC prior to filing civil actions for sexual harassment or infliction of emotional distress related thereto.



7



The court rejected Nelson’s proposed supplemental instructions Nos. 9, 12, and 13, which defined the elements of Nelson’s sexual harassment claim against the University, Dr. Buxton, and Dr. Ho, respectively, as well as instructions Nos. 46, 47, and 48, which addressed the meaning of the term “motivating factor.”



8



See Civil Rights Act of 1964, § 701 et seq., as amended, file_306.png
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42 U.S.C. § 2000e et seq. (1994).



9



The court emphasized that, “in evaluating the severity and pervasiveness of sexual harassment, we should focus on the perspective of the victim. If we only examined whether a reasonable person would engage in allegedly harassing conduct, we would run the risk of reinforcing the prevailing level of discrimination.” file_308.png
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Ellison, 924 F.2d at 878 (citations omitted). The court recognized that:

[a] complete understanding of the victim’s view requires, among other things, an analysis of the different perspectives of men and women. Conduct that many men consider unobjectionable may offend many women.
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Id. at 878–79 (citations and footnotes omitted).



10



We note that a number of federal decisions following Ellison have defined the elements of a HESH claim in several different ways, using specific language from the regulations and Ellison interchangeably and somewhat inconsistently. See, e.g., file_312.png
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Fenton v. HiSAN, 174 F.3d 827, 829–30 (6th Cir.1999) (describing the required showing as conduct that “unreasonably interfered with the plaintiff’s work performance or created a hostile or offensive work environment that was severe or pervasive” (citing, inter alia, file_314.png
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Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 118 S.Ct. 2257, 141 L.Ed.2d 633 (1998)) (bold emphasis added)); file_316.png
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Bowman v. Shawnee State Univ., 220 F.3d 456, 463 (6th Cir.2000) (describing the “severe or pervasive” requirement as the objective standard to be used in evaluating the claim).



11



In Harris, the United States Supreme Court stated that

[a] discriminatorily abusive work environment, even one that does not seriously affect employees’ psychological well-being, can and often will detract from employees’ job performance, discourage employees from remaining on the job, or keep them from advancing in their careers. Moreover, even without regard to these tangible effects, the very fact that the discriminatory conduct was so severe or pervasive that it created a work environment abusive to employees because of their ... gender ... offends Title VII’s broad rule of workplace equality.
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510 U.S. at 22, 114 S.Ct. 367. We further note that an individual may be subjected to a hostile environment (e.g., threats, intimidation, offensive remarks), but continue to “perform” well, even if he or she is performing under additional stress. Such an individual is not precluded from claiming sexual harassment. Cf. file_320.png
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Harris, 510 U.S. at 25, 114 S.Ct. 367 (Ginsberg, J., concurring) (In order to show that conduct unreasonably interfered with work performance, a “plaintiff need not prove that his or her tangible productivity has declined as a result of the harassment.” (Citing file_322.png
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Davis v. Monsanto Chemical Co., 858 F.2d 345, 349 (6th Cir.1988))). The Supreme Court has also recognized that, “[s]o long as the environment would reasonably be perceived, and is perceived, as hostile or abusive, there is no need for it also to be psychologically injurious.” file_324.png
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Harris, 510 U.S. at 22, 114 S.Ct. 367 (citations omitted). “[T]itle VII comes into play before the harassing conduct leads to a nervous breakdown.” Id.

The Court in Harris went on to state that

[c]onduct that is not severe or pervasive enough to create an objectively hostile or abusive work environment—an environment that a reasonable person would find hostile or abusive—is beyond Title VII’s purview. Likewise, if the victim does not subjectively perceive the environment to be abusive, the conduct has not actually altered the conditions of the victim’s employment, and there is no Title VII violation.

file_326.png







file_327.wmf



510 U.S. at 21–22, 114 S.Ct. 367.



12



HAR § 12–46–109(b) provides as follows:

In determining whether alleged conduct constitutes sexual harassment, the commission will look at the record as a whole and at the totality of the circumstances, such as the nature of the sexual advances and the context in which the alleged incidents occurred. The determination of the legality of a particular action will be made from the facts, on a case by case basis.



13



Justice Ramil, in his dissent, refers to the majority’s approach as the “separate element/alternative means” approach and suggests that it is not necessary to prove the fourth element identified above in order to establish a HESH claim. Considering the fourth element, Justice Ramil concludes that neither (a), i.e., unreasonably interfering with an individual’s work performance, nor (b), i.e., creating an intimidating, hostile, or offensive work environment, must be proven, but that (a) and (b) are merely “factors” to be considered in determining whether, based on the totality of the circumstances, the conduct was “sufficiently ‘severe or pervasive’ to qualify as a HESH claim.” Dissent at 395–96, 38 P.3d at 114–15. We disagree. Both federal and state case law make clear that a claimant must establish that the conduct had the purpose or effect of either (a) or (b). See discussion supra. Without this requirement, there would be no legal standard by which to evaluate whether a defendant’s alleged conduct altered the “terms, conditions or privileges of employment”—which is, after all, a necessary showing under the statute. See file_328.png
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HRS § 378–2. Concluding, as Justice Ramil does, that courts should look to the “totality of the circumstances” does not create such a standard; it invites courts and juries to create their own standards without reference to the law.

Correctly viewed, our approach is consistent with the “totality of the circumstances” approach adopted by the HCRC. See supra note 12. In other words, courts must consider the totality of the circumstances when determining whether a claimant has established (a) or (b), as well as the other elements of a HESH claim.



14



We note that HRCP Rule 50 was recently amended and no longer refers to motions for directed verdict or for JNOV. HRCP Rule 50 (2000). The new rule, consistent with the Federal Rules of Civil Procedure (FRCP) Rule 50 (as amended in 1991), refers to motions for “judgment as a matter of law,” and motions made after trial are referred to as “renewed motions for judgment as a matter of law.” “Where we have patterned a rule of procedure after an equivalent rule within the FRCP, interpretations of the rule by the federal courts are deemed to be highly persuasive in the reasoning of this court.” file_330.png
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Gold v. Harrison, 88 Hawai‘i 94, 105, 962 P.2d 353, 364 (1998) (citations omitted). The 1991 amendment to the federal rules was not intended to result in a substantive change to existing law. See Wright & Miller, Federal Practice and Procedure, Civil 2d § 2537 (1995). Similarly, the change in terminology in the 1993 amendment to HRCP Rule 50 was not intended to result in a substantive change of existing Hawai‘i law.



15



In addition, Act 275 amended HRS § 386–8.5, regarding limits on third party liability, to extend the protection from liability afforded to labor organizations to cover liability for failing to negotiate or enforce a sexual harassment or sexual assault provision. See Haw. Sess. L. Act 275, § 3 at 722; Conf. Comm. Rep. No. 21, in 1992 House Journal, at 799.



16



HRS § 378–4 provides that the HCRC “shall have jurisdiction over the subject of discriminatory practices made unlawful by this part.” HRS § 378–3(10), entitled “Exceptions,” provides that nothing in this part shall be deemed to “[p]reclude any employee from bringing a civil action for sexual harassment or sexual assault and infliction of emotional distress or invasion of privacy related thereto; provided that notwithstanding section 368–12 [regarding notice of right to sue issued by HCRC], the commission shall issue a right to sue on a complaint filed with the commission if it determines that a civil action alleging similar facts has been filed in circuit court.”



1



In fact, an analysis of the phrase “unreasonably interferes with work performance” reveals that it is properly characterized as a factor in deciding whether conduct “alters the conditions of employment and creates an abusive working environment.” To determine what is “unreasonable,” the court must examine the interference in conjunction with the severity and frequency of the conduct—the same examination in deciding whether the conduct “alters the conditions of employment and creates an abusive working environment.” See file_332.png
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Faragher v. City of Boca Raton, 524 U.S. 775, 787–88, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998).
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Of course, one factor may be so well-established that it would demonstrate, in examining the totality of the circumstances, that the conduct was sufficiently “severe or pervasive” to qualify as a HESH claim.
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Synopsis

Fashion store’s former store manager brought claims against store and district manager for age discrimination in violation of state Employment Discrimination Law, breach of employment contract, fraud, and intentional or negligent infliction of emotional distress. The Second Circuit Court granted summary judgment for defendants. Store manager appealed. The Supreme Court, Ramil, J., held that: (1) store’s proffered reasons for terminating store manager were not pretext for age discrimination; (2) employee handbook did not alter the at-will employment relationship; (3) store did not make any false statement of material fact, as element of fraud, when it hired store manager, even if store had intended to hire another person when that person became available; and (4) district manager’s conduct was not outrageous.

 

Affirmed.
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Review using standard applied below





Supreme Court reviews a circuit court’s award of summary judgment de novo under the same standard applied by the circuit court. Rules Civ.Proc., Rule 56(c).
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Summary Judgmentfile_6.png
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In conjunction with right to judgment as matter of law





Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.
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Summary Judgmentfile_8.png
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What Constitutes “Material” Fact





A fact is “material,” for purposes of summary judgment, if proof of that fact would have the effect of establishing or refuting one of the essential elements of a cause of action or defense asserted by the parties. Rules Civ.Proc., Rule 56(c).
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Favoring nonmovant; disfavoring movant





The evidence must be viewed in the light most favorable to party that is not moving for summary judgment, and thus, the court must view all of the evidence and the inferences drawn therefrom in the light most favorable to the non-moving party. Rules Civ.Proc., Rule 56(c).
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Notice of hearing





Circuit court properly proceeded with hearing on store’s and district manager’s motion for summary judgment dismissal of former store manager’s wrongful termination action, though store manager’s counsel was not present, where the case was called as scheduled in accordance with the notice of hearing that had been sent to all the parties.

1 Case that cites this headnote







[6]



Courtsfile_14.png







file_15.wmf



Decisions of United States Courts as Authority in State Courts





Federal employment discrimination authority is not necessarily persuasive, particularly where a state’s statutory provision differs in relevant detail.
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Motive or intent;  pretext

Civil Rightsfile_18.png
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Disparate treatment

Civil Rightsfile_20.png
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Disparate impact





Generally, an individual alleging employment discrimination under the federal Age Discrimination in Employment Act (ADEA) may pursue one or more of three available theories of discrimination: (1) intentional discrimination against a protected class to which the plaintiff belongs, also known as “pattern-or-practice discrimination”; (2) unintentional discrimination based on a neutral employment policy that has a disparate impact on a protected class to which the plaintiff belongs, also known as “disparate impact discrimination”; or (3) intentional discrimination against an individual who belongs to a protected class, also known as individual “disparate treatment discrimination.” Age Discrimination in Employment Act of 1967, § 2 et seq., 29 U.S.C.A. § 621 et seq.
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Practices prohibited or required in general;  elements
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Age discrimination





Under the pattern-or-practice paradigm for a claim under the federal Age Discrimination in Employment Act (ADEA), a plaintiff must prove, by circumstantial or direct evidence, that an employer’s past actions evidence a pattern of illegal discrimination against a protected class. Age Discrimination in Employment Act of 1967, § 2 et seq., 29 U.S.C.A. § 621 et seq.
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Age discrimination





Under the disparate impact paradigm for a claim under the federal Age Discrimination in Employment Act (ADEA), a plaintiff must prove statistically that a certain employment practice has a disparate impact on a protected class. Age Discrimination in Employment Act of 1967, § 2 et seq., 29 U.S.C.A. § 621 et seq.
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Disparate impact





The focus of disparate impact discrimination claims under the federal Age Discrimination in Employment Act (ADEA) is not on individual hiring and firing decisions, but rather on the impact that policies and procedures have on a certain class of individuals. Age Discrimination in Employment Act of 1967, § 2 et seq., 29 U.S.C.A. § 621 et seq.
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Age discrimination





A plaintiff can prove disparate treatment, for purposes of a claim under the federal Age Discrimination in Employment Act (ADEA), in two ways: first, under the “direct evidence” or “mixed motive” approach, the plaintiff must show by direct evidence that discriminatory factors motivated the adverse employment decision, or second, a plaintiff may attempt to prove individual disparate treatment by adducing circumstantial evidence of discrimination. Age Discrimination in Employment Act of 1967, § 2 et seq., 29 U.S.C.A. § 621 et seq.
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Age discrimination





If the plaintiff in an action under the federal Age Discrimination in Employment Act (ADEA) can show direct evidence that discriminatory factors motivated the adverse employment decision, the burden shifts to the employer to prove that it would have taken the same adverse employment action against plaintiff absent the discrimination. Age Discrimination in Employment Act of 1967, § 2 et seq., 29 U.S.C.A. § 621 et seq.
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Practices prohibited or required in general;  elements
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Discharge or layoff
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Employment practices





As the first of three steps under the file_40.png
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McDonnell Douglas framework for an employment discrimination claim, the plaintiff must establish a prima facie case of discrimination by demonstrating, by a preponderance of evidence, the following four elements: (1) that plaintiff is a member of a protected class; (2) that plaintiff is qualified for the position for which plaintiff has applied or from which plaintiff has been discharged; (3) that plaintiff has suffered some adverse employment action, such as a discharge; and (4) that the position still exists.
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Employment practices





Once the plaintiff establishes a prima facie case of employment discrimination, as the first of three steps under the file_44.png
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McDonnell Douglas framework, the burden of production shifts to the employer to articulate a legitimate, nondiscriminatory reason for the adverse employment action.
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Employment practices





The employer’s explanation for the adverse employment action, at the second step of the three-step file_48.png
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McDonnell Douglas framework for an employment discrimination action, must be in the form of admissible evidence and must clearly set forth reasons that, if believed by the trier of fact, would support a finding that unlawful discrimination was not the cause of the challenged employment action.
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Employment practices





Although the burden of production is shifted to the employer at the second step of the three-step file_52.png
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McDonnell Douglas framework for an employment discrimination action, the ultimate burden of persuading the trier of fact that the employer intentionally discriminated against the plaintiff remains at all times with the plaintiff.
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Employment practices





If the employer, at the second step of the three-step file_56.png
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McDonnell Douglas framework for an employment discrimination action, rebuts the plaintiff’s prima facie case, the burden reverts to the plaintiff to demonstrate that the defendant’s proffered reasons for the adverse employment action were pretextual.
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Motive or intent;  pretext





A plaintiff may establish pretext for the adverse employment action, at the third step of the file_60.png
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McDonnell Douglas framework for an employment discrimination claim, either directly by persuading the court that a discriminatory reason more likely motivated the employer, or indirectly by showing that the employer’s proffered explanation is unworthy of credence.
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Motive or intent;  pretext





If the plaintiff establishes that defendant’s proffered reasons for the adverse employment action were pretextual, the trier of fact may, but is not required to, find for the plaintiff in the employment discrimination action.
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Employment practices





The “same actor inference,” that if the hirer and the firer are the same individual and the termination of employment occurs within a relatively short time span following the hiring then discrimination was not a determining factor for the adverse action taken by the employer, is merely a permissive inference supplemental to other evidentiary or policy considerations in an employment discrimination action.
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Discharge or layoff





Evidence that during the five and one-half months that store manager worked for fashion store, she was repeatedly tardy in reporting to work and in faxing her inventory report to the warehouse, she failed to meet internal sales reporting deadlines, she failed to follow district manager’s specific instructions, she prepared documents that were not sufficiently detailed, and she failed to adhere to store’s dress code, established legitimate, nondiscriminatory reasons for store manager’s termination, at second step under file_68.png
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McDonnell Douglas framework for analyzing age discrimination claim under Employment Discrimination Law. file_70.png
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HRS § 378–2(1)(A).
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Motive or intent;  pretext





Evidence that fashion store manager received only oral reprimands and not written ones, and that store’s separation form did not indicate the specific reasons for store manager’s termination, did not establish that store’s proffered reasons for terminating the store manager were merely pretext for age discrimination in violation of the Employment Discrimination Law. file_74.png







file_75.wmf



HRS § 378–2(1)(A).









[23]



Civil Rightsfile_76.png







file_77.wmf



Employment practices





Economist’s expert opinions that a disproportionately larger number of younger individuals were hired by or working as managers for defendant fashion store than in the United States’ labor force in general, that on average, the store’s managers and assistant managers had a statistically significantly younger age relative to the labor force, and that plaintiff store manager was the oldest manager or assistant manager ever hired by the store owner in Hawai’i and the third oldest nationwide, did not establish that store’s proffered reasons for terminating the store manager were merely pretext for age discrimination in violation of the Employment Discrimination Law. file_78.png
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HRS § 378–2(1)(A).
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Termination;  cause or reason in general





The “at-will doctrine” recognizes an employer’s right to discharge for good cause, for no cause, or even for cause morally wrong.
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Definite or Indefinite Term;  Employment At-Will





In the absence of a written employment agreement, a collective bargaining agreement, or a statutorily-conferred right, employment is at-will.
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Termination;  cause or reason in general





At-will employment is, by definition, terminable at the will of either party, for any reason or no reason at all.
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Termination;  cause or reason in general





Parties to an at-will employment contract enter into the contract with full knowledge that the employment is for an indefinite duration and can terminate at the will of either party.
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Termination;  cause or reason in general





An employment contract of indefinite duration will generally be construed as giving rise to an at-will employment relationship and as therefore being terminable at the will of either party for any reason or no reason.
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Termination;  cause or reason in general
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Manuals, Handbooks, and Policy Statements





The previously unfettered right of employers to discharge employees under the at-will doctrine can be contractually modified and, thus, qualified by statements contained in employee policy manuals or handbooks issued by employers to their employees.
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Particular cases





Fashion store’s employee handbook, which stated that two or more “verbal warnings will result in a written Incident Report” which could lead to an employee’s termination, but that incident reports “may also result without prior verbal warnings, if in the opinion of your supervisor or manager, your conduct warrants such action,” did not modify the at-will employment relationship created elsewhere in the handbook.
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Existing facts or expectations or promises





Fashion store did not make any false statement of material fact, as element of fraud, when it hired store manager, even if store had intended to hire another person when that person became available; there was no evidence that store manager was hired for a definite time period, and store’s offer of present employment was fulfilled when the store manager was hired.
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Elements of Actual Fraud





A party claiming fraud must establish: (1) false representations were made by defendants; (2) with knowledge of their falsity, or without knowledge of their truth or falsity; (3) in contemplation of plaintiff’s reliance upon these false representations; and (4) plaintiff did rely upon them.
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Weight and Sufficiency





The party claiming fraud must establish the elements of fraud by clear and convincing evidence.
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Existing facts or expectations or promises





To be actionable as fraud, the alleged false representation must relate to a past or existing material fact and not the occurrence of a future event.
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Existing facts or expectations or promises





Fraud cannot be predicated on statements which are promissory in their nature, or constitute expressions of intention, and an actionable representation cannot consist of mere broken promises, unfulfilled predictions or expectations, or erroneous conjectures as to future events, even if there is no excuse for failure to keep the promise, and even though a party acted in reliance on such promise.
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Presumptions and burden of proof





Fraud is never presumed.
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Other particular cases





Alleged acts of fashion store district manager in yelling at store manager “You have to start doing your job” and then slamming down the telephone, directing store manager to wear more makeup because the store was “aiming for a much younger look,” and chastising store manager in front of other employees about her attire and her need to comb her hair, was not outrageous or beyond the bounds of decency and therefore did not support damages for intentional infliction of emotional distress.
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Nature of conduct





Recovery for intentional infliction of emotional distress is permitted only if the alleged tortfeasor’s acts were unreasonable.
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Nature of conduct





An act is unreasonable, as basis for recovery for intentional infliction of emotional distress, if it is without just cause or excuse and beyond all bounds of decency.
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Mental suffering and emotional distress





The question whether the actions of the alleged tortfeasor are unreasonable or outrageous, as basis for recovery for intentional infliction of emotional distress, is for the court in the first instance, although where reasonable persons may differ on that question it should be left to the jury. Restatement (Second) of Torts § 46 comment.
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Nature of Injury or Threat in General





Mental distress may be found where a reasonable person, normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case.
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Opinion



Opinion of the Court by RAMIL, J.



In this wrongful termination case, plaintiff-appellant Linda B. Shoppe (Plaintiff) appeals the circuit court’s judgment, findings of fact, conclusions of law, and order granting defendants-appellees Gucci America, Inc. (Gucci) and Sharleen Perreira’s (collectively, Defendants) motion for summary judgment. On appeal, Plaintiff contends that the circuit court erred in granting summary judgment in favor of Defendants because: (1) she was the victim of age discrimination; (2) Defendants breached an implied employment contract; (3) Defendants fraudulently hired and fired her; and (4) there is significant evidence of intentional infliction of emotional distress caused by Defendants. For the reasons discussed below, we affirm the judgment and order of the circuit court.

 



I. BACKGROUND

Gucci is a New York corporation authorized to do business in the State of Hawai‘i. Gucci employs Sharleen Perreira as its district manager. As Gucci’s district manager for Hawai‘i, Perreira has the primary responsibility for the interviewing, hiring, and firing of all store managers and assistant managers of Gucci’s Hawai‘i stores. In addition, Perreira directly manages Gucci’s local warehouse and its Ala Moana store, serves as a principal buyer for its local inventory, and oversees operations of Gucci’s Hawai‘i stores.

 

In 1995, Gucci planned to open a new store on the island of Maui. In attempting to hire a manager for the new store, Perreira advertised for the position of store manager in local newspapers during the summer of 1995. In August 1995, Perreira retained Millman Search Group, Inc., an executive search firm whose president is Mark Millman, to find management candidates for Perreira to interview.

 

Millman contacted several prospective candidates for the Maui store, including Rae Seki—a woman in her mid-thirties. Seki had several years of experience in management of “high-end” fashion stores in Hawai‘i and indicated that she was interested in the job, but would not be able to commence employment until 1996 because of her pregnancy. Millman did not identify Seki as a candidate for the position to Perreira or Gucci. In addition, Millman sent a list of eleven prospective candidates to Perreira to interview, which did not include Seki’s name. Seki testified in her deposition that she did not hear anything more from Gucci until after the store opened. Perreira testified that she did not know who Seki was until after the store opened.

 

On September 29, 1995, after learning “by word of mouth” that Gucci was looking for a manager for its Maui store, Plaintiff sent a cover letter and resume expressing her interest in the position. At that time, Perreira was forty-two years old and Plaintiff was forty-six years old. Plaintiff had experience as a store manager for Crazy Shirts and Sharper Image but had no “high-end” fashion retail experience.

 

Plaintiff thereafter spoke to “a very close friend,” former Gucci buyer Margaret Hanley, about the position. Hanley then called Karen Lombardo, Gucci’s Vice President of Human Resources, and recommended Plaintiff. In turn, Lombardo relayed the recommendation to Perreira. According to Perreira, Hanley’s recommendation “weighed heavily,” even though she had some concern about Plaintiff’s lack of “high-end” fashion retail experience. Perreira felt that Plaintiff “would understand how to run a store.”

 

Sometime during the week of October 16, 1995, Perreira interviewed Plaintiff. Plaintiff’s age was not discussed during the interview and, according to Perreira, was not a factor in Perreira’s decision to hire Plaintiff. After Perreira offered Plaintiff the position, Perreira confirmed by letter to Plaintiff that “your employment is now scheduled to commence November 27.”

 

On November 11, 1995, Plaintiff completed and signed Gucci’s employment application, which stated in relevant part: “This is an application for employment with Gucci America, **1055 *374 , Inc. which may be terminated without cause or notice by the employer or employee.” The last page of the employment application, which Plaintiff signed, stated: “In consideration of my employment, I agree that ... [m]y employment and compensation can be terminated, with or without cause, and with or without notice, at any time, at the option of either Gucci or myself.”

 

Plaintiff also received a Gucci Employee Handbook, the last page of which contains a “Statement of Awareness,” again acknowledging that her employment with Gucci would be “at will.” In her deposition, Plaintiff acknowledged that she understood that her employment with Gucci was “at will.” The Gucci employee handbook also states: “Gucci does not discriminate in the terms or conditions of employment because of age....”

 

On December 8, 1995, Gucci opened its boutique in Whaler’s Village on Maui. Plaintiff reported directly to Perreira. Perreira quickly became unhappy with Plaintiff’s job performance. Over the course of the next five and one-half months of Plaintiff’s employment with Gucci, Perreira repeatedly reprimanded Plaintiff, primarily by telephone. Perreira testified in her deposition that Plaintiff was “often late to work, late with her morning sales reports, slipshod in her internal reporting, careless about monitoring important dates, unprofessional in her personal appearance, difficult to train, and unable to take directions[.]”

 

On one occasion, Perreira sent an inventory instruction packet to Plaintiff. The packet contained documents that needed to be completed and returned to Honolulu in order for needed inventory to be shipped. Perreira testified that she visited the Whaler’s Village store and found these documents lying on the floor. Plaintiff missed the deadline to return the documents to Honolulu.co_fnRef_B00012001043266_ID0EYZBI_11

 

In addition, Perreira testified that Plaintiff failed to prepare complete and detailed operating reports for her store. Although Plaintiff maintained that her report was accurate and that it was the one and only operating report that she prepared, Plaintiff acknowledged that her operating report was not nearly as detailed as those of Gucci’s other Hawai‘i stores.

 

With respect to Plaintiff’s tardiness, Perreira testified that Plaintiff was often tardy for work even after repeated warnings by Perreira that Plaintiff needed to arrive at the store no later than 8:00 a.m. every day so that she could “fax over a copy of her daily sales to the warehouse every morning ... [at] eight a.m.” A copy of the store’s daily sales was required so that inventory could be replaced. If Plaintiff failed to send the report by 8:00 a.m., delivery of replacement inventory could be delayed. Plaintiff admitted that her reports were late “many times” and that she did not appear for work until 8:30 a.m. on weekends.

 

With respect to the dress code, Plaintiff found it difficult to comply with Gucci’s standards. Gucci’s employee handbook provides:

Gucci has an image of fashion and taste. As an employee you are part of that image. Your appearance is as vital to the name of “Gucci” as is the quality and distinction of our merchandise.

It is important for you to present a neat, attractive personal appearance, especially if you work on the selling floor.

To help you do this, uniforms are provided for all of our sales personnel. To complete the Gucci Look women are required to wear neutral colored nylons and black shoes. Tailored jewelry may compliment your outfit if so desired. Makeup and hairstyle should compliment attire.

On numerous occasions, Perreira reprimanded Plaintiff for her failure to follow Gucci’s standards of dress and grooming.

 

During Plaintiff’s employment, Perreira told Plaintiff that Gucci was “aiming for a younger look” in its merchandising. In her deposition, Plaintiff recalled the statement in the following context:

[Gucci’s Counsel]: In your application for, your initial papers that you filed with  **1056 co_pp_sp_4358_375_1*375 the Civil Rights Commission you said that Sharleen told you the younger look statement was made in context of merchandising?

[Plaintiff]: Right. Initially, yes.

[Gucci’s Counsel]: And I am unclear what the problem with that statement, “a younger look”, in the context of merchandising. I’m unclear as—

[Plaintiff]:—that’s that—

....

[Gucci’s Counsel]: I’m unclear about what you have a problem with about that statement. Can you explain to me, please?

....

[Plaintiff]: The merchandising part she very, she was sitting down and going over her buy to Milan. This was maybe January or February, I can’t remember that specifically.

And she looked straight at me and said,

“As you can see by the merchandise we’re producing we are looking for a much younger look in the company.”

[Gucci’s Counsel]: Merchandising is a term used in retail stores with which I’m not entirely familiar. Can you explain that term to me, please?

[Plaintiff]: The look, the merchandise. You know, this type of handbag.... Which is referred to as the hobo bag, which as she stated and—

[Gucci’s Counsel]:—“she” being [Perreira]?

[Plaintiff]: “She” being [Perreira]. That they were aiming toward the early 30s type, what was known as the Olies, the office ladies of Japan. No longer the older, middle-aged couples.

[Gucci’s Counsel]: No longer or in addition to?

[Plaintiff]: In addition to, but they were, let’s just say they were focusing on that age group much more aggressively.

[Gucci’s Counsel]: So prior to this time is it your understanding that Gucci had a market segment which was addressed to wealthier, more mature women?

[Plaintiff]: Correct.

[Gucci’s Counsel]: And is it your understanding that at this time Gucci had decided to also add a market segment of younger women?

[Plaintiff]: I think focus on would be more accurate.

[Gucci’s Counsel]: Focus on and add to its other existing customer base?

[Plaintiff]: Oh, correct. That’s fair.

[Gucci’s Counsel]: What would be the business reason for their doing so in your opinion?

[Plaintiff]: To make more money, of course.

 

In January 1996, the Hawai‘i district manager for Chanel told Perreira of Rae Seki, who she thought might be available to manage Gucci’s Maui store. Unlike Plaintiff, Seki had extensive experience in the fashion industry. Seki described her prior experiences as being district manager for Alexia Fashions and a store manager for The Gap on Maui. Perreira and Gucci’s director of stores, Bob Ferraro, had several interviews with Seki between March and May 1996.

 

Although Gucci’s employee handbook stated that an employee is not eligible for vacation until the second year of employment, on March 11, 1996, Plaintiff sent a written request to Ferraro for permission to take a week’s vacation following the meeting of all Gucci store managers in New York. Having known that Perreira was unhappy with Plaintiff’s performance, Ferraro sent Perreira the following note upon receipt of Plaintiff’s request:

It is a huge waste of money and time invested in [Plaintiff] to bring her into the meetings if you are planning on terminating her. I realize that we are only a month away from the meetings but we are also running beyond the probationary period which means it may become more difficult to let her go. Please check with [Lomabardo] on this. I’m not going to respond to this [request from Plaintiff]—it’s your call.

 

Ultimately, Perreira recommended to Ferraro and Lombardo that Plaintiff’s employment should be terminated based on Plaintiff’s insufficient improvement and poor  **1057 *376 performance despite being verbally counseled. Perreira also recommended that Gucci should hire Seki to replace her. Ferraro and Lombardo agreed. Although Perreira testified that she could not recall the exact date on which the actual decision to terminate Plaintiff was made, Perreira terminated Plaintiff on May 6, 1996.

 

On January 21, 1997, Plaintiff filed a complaint against Gucci and Perreira, alleging that she was wrongfully terminated. Specifically, Plaintiff stated claims for: (1) age discrimination, in violation of file_118.png
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HRS § 378–2 (Supp.1999); (2) breach of employment contract; (3) fraud; (4) intentional infliction of emotional distress; and (5) negligent infliction of emotional distress. Plaintiff also asserted that Gucci committed a “violation of public policy.”

 

On February 18, 1998, Defendants filed a motion for summary judgment. The circuit court set a hearing on the motion for March 25, 1998, at 8:30 a.m. Despite proper service of the motion and the notice of hearing on the motion, Plaintiff’s attorney failed to appear at the hearing on Defendants’ motion for summary judgment when the clerk of the court called the case. After a clerk called for Plaintiff’s attorney in the hallway of the courthouse, the circuit court went forward with the hearing on the motion. At 9:00 a.m., the circuit court noted for the record that Plaintiff’s attorney was still not present. At the conclusion of the hearing, the circuit court granted Defendants’ motion for summary judgment. On May 5, 1998, the circuit court entered final judgment as to all claims and all parties. Thereafter, Plaintiff filed a timely notice of appeal.

 



II. STANDARD OF REVIEW

[1] [2]co_anchor_B22001043266_1 [3] [4] We review [a] circuit court’s award of summary judgment de novo under the same standard applied by the circuit court. file_120.png
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Amfac, Inc. v. Waikiki Beachcomber Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22, reconsideration denied, 74 Haw. 650, 843 P.2d 144 (1992) (citation omitted). As we have often articulated:

[s]ummary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.

Id. (citations and internal quotation marks omitted); see Hawai‘i Rules of Civil Procedure (HRCP) Rule 56(c) (1990). “A fact is material if proof of that fact would have the effect of establishing or refuting one of the essential elements of a cause of action or defense asserted by the parties.” file_122.png
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Hulsman v. Hemmeter Dev. Corp., 65 Haw. 58, 61, 647 P.2d 713, 716 (1982) (citations omitted).
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Konno v. County of Hawai‘i, 85 Hawai‘i 61, 70, 937 P.2d 397, 406 (1997) (quoting file_126.png
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Dunlea v. Dappen, 83 Hawai‘i 28, 36, 924 P.2d 196, 204 (1996)) (brackets in original). In addition,

“[t]he evidence must be viewed in the light most favorable to the non-moving party.” file_128.png
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State ex rel. Bronster v. Yoshina, 84 Hawai‘i 179, 186, 932 P.2d 316, 323 (1997) (citing file_130.png
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Maguire v. Hilton Hotels Corp., 79 Hawai‘i 110, 112, 899 P.2d 393, 395 (1995)). In other words, “we must view all of the evidence and the inferences drawn therefrom in the light most favorable to [the party opposing the motion].” file_132.png
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Maguire, 79 Hawai‘i at 112, 899 P.2d at 395 (citation omitted).
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State Farm Mut. Auto Ins. Co. v. Murata, 88 Hawai‘i 284, 287–88, 965 P.2d 1284, 1287–88 (1998) (quoting file_136.png
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Estate of Doe v. Paul Revere Ins. Group, 86 Hawai‘i 262, 269–70, 948 P.2d 1103, 1110–11 (1997)) (some brackets in original and some added).
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TSA Int’l, Ltd. v. Shimizu, 92 Hawai‘i 243, 251–53, 990 P.2d 713, 721–23 (1999).



III. DISCUSSION



A. Proceedings on Defendant’s Motion for Summary Judgment in the Absence of Plaintiff’s Counsel

[5] Plaintiff complains that the circuit court improperly denied her oral argument by proceeding with the hearing on Defendants” **1058 *377 motion for summary judgment in the absence of Plaintiff’s counsel. Rule 8 of the Rules of the Circuit Courts (1997) authorizes the circuit court to “order any matter submitted on the briefs and/or affidavits, without oral argument.” See file_140.png
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Wilder v. Tanouye, 7 Haw.App. 247, 252, 753 P.2d 816, 820 (1988). Further, Rule 7 of the Rules of the Circuit Courts (1997) provides in relevant part: “Failure to appear at the hearing may be deemed a waiver of objections to the granting of the motion.” We hold that the circuit court properly proceeded with the hearing when the case was called as scheduled in accordance with the notice of hearing that was sent to all the parties.

 





B. Age Discrimination

Plaintiff contends that the circuit court erred in granting summary judgment on her claim for age discrimination. Because there is undisputed evidence that Plaintiff failed to perform her job duties in a satisfactory manner, we disagree.
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HRS § 378–2(1)(A) (Supp.1999) provides in relevant part:

It shall be an unlawful discriminatory practice:

(1) Because of race, sex, sexual orientation, age, religion, color, ancestry, disability, marital status, or arrest and court record:

(A) For any employer to refuse to hire or employ or to bar or discharge from employment, or otherwise to discriminate against any individual in compensation or in the terms, conditions, or privileges of employment[.]

(Emphases added.) Based upon this language, Hawaii’s Employment Discrimination Law prohibits employers from discharging an individual because of his or her age.

 

[6] The interpretation of Hawaii’s Employment Discrimination Law with respect to age discrimination presents an issue of first impression in this jurisdiction. In interpreting file_144.png
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HRS § 378–2 in the context of race and gender discrimination, we have previously looked to the interpretations of analogous federal laws by the federal courts for guidance. file_146.png
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Furukawa v. Honolulu Zoological Soc’y, 85 Hawai‘i 7, 13, 936 P.2d 643, 649 (1997) (“The federal courts have considerable experience in analyzing these cases, and we look to their decisions for guidance.”); see also file_148.png
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Sam Teague, Ltd. v. Hawai‘i Civil Rights Comm’n, 89 Hawai‘i 269, 279 n. 10, 971 P.2d 1104, 1114 n. 10 (1999) (citation omitted). We have also recognized, however, that federal employment discrimination authority is not necessarily persuasive, particularly where a state’s statutory provision differs in relevant detail. file_150.png
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Furukawa, 85 Hawai‘i at 13, 936 P.2d at 649 (citations omitted).

 





1. Theories of Employment Discrimination Based on Age

The Age Discrimination in Employment Act (ADEA) of 1967, 29 U.S.C. §§ 621–34 (1995 & Supp.1997), prohibits employment discrimination on the basis of age. The ADEA provides anti-discrimination protections for employees aged forty and over. Id.

 

[7] [8] [9] [10] Generally, an individual alleging employment discrimination under the ADEA may pursue one or more of three available theories of discrimination: (1) intentional discrimination against a protected class to which the plaintiff belongs (also known as “pattern-or-practice” discrimination);2 (2) unintentional discrimination based on a neutral employment policy that has a disparate impact on a protected class to which the plaintiff belongs (also known as “disparate impact” discrimination);3 or (3) intentional discrimination **1059 *378 against an individual who belongs to a protected class (also known as individual “disparate treatment” discrimination).4 In this case, Plaintiff asserts that Defendant intentionally discriminated against her because of her age (i.e., that she was subjected to “disparate treatment”).

 

[11] [12] A plaintiff can prove disparate treatment in two ways. First, under the “direct evidence” or “mixed motive” approach, the plaintiff must show by direct evidence that discriminatory factors motivated the adverse employment decision. See, e.g., file_152.png
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Tyler v. Bethlehem Steel Corp., 958 F.2d 1176, 1187 (2d Cir.1992) (stating that “what is required (for mixed-motive analysis) is simply that the plaintiff submit enough evidence that, if believed, could reasonably allow a jury to conclude that the adverse employment consequences were ‘because of’ an impermissible factor”); file_154.png
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Caban–Wheeler v. Elsea, 71 F.3d 837, 842–43 (11th Cir.1996) (involving black decisionmaker who told white employee that decisionmaker wanted black person to have white employee’s job). If the plaintiff can make this showing, the burden shifts to the employer to prove that it would have taken the same adverse employment action against plaintiff absent the discrimination. See file_156.png
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Eskra v. Provident Life & Accident Ins. Co., 125 F.3d 1406, 1411 (11th Cir.1997).

 

Second, a plaintiff may attempt to prove individual disparate treatment by adducing circumstantial evidence of discrimination. When analyzing an individual’s disparate treatment claim that relies on circumstantial evidence of employer discrimination, we have previously applied the burden-shifting analysis set forth by the United States Supreme Court in file_158.png
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McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). See file_160.png
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Teague, 89 Hawai‘i at 279 n. 10, 971 P.2d at 1114 n. 10 (citing file_162.png
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Furukawa, 85 Hawai‘i at 12, 936 P.2d at 648).

 





2. The Analytical Framework in Circumstantial Discrimination Cases

[13] [14] [15] [16] The McDonnell Douglas framework involves three steps. First, the plaintiff must establish a prima facie case of discrimination by demonstrating, by a preponderance of evidence, the following four elements: (1) that plaintiff is a member of a protected class; (2) that plaintiff is qualified for the position for which plaintiff has applied or from which plaintiff has been discharged; (3) that plaintiff has suffered some adverse employment action, such as a discharge; and (4) that the position still exists. See file_164.png
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McDonnell Douglas, 411 U.S. at 802, 93 S.Ct. 1817; file_166.png
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Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253 n. 6, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981) (reaffirming elements of the prima facie case as set forth in McDonnell Douglas ); see also file_168.png
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Teague, 89 Hawai‘i at 279 n. 10, 971 P.2d at 1114 n. 10 (citing file_170.png
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Furukawa, 85 Hawai‘i at 12, 936 P.2d at 648). Once the plaintiff establishes a prima facie case of discrimination, the burden of production shifts to the defendant to articulate a legitimate, nondiscriminatory reason for the adverse employment action. See file_172.png
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McDonnell Douglas, 411 U.S. at 802–03, 93 S.Ct. 1817; see also file_174.png
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Teague, 89 Hawai‘i at 279 n. 10, 971 P.2d at 1114 n. 10 (citing file_176.png
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Furukawa, 85 Hawai‘i at 12, 936 P.2d at 648). The employer’s explanation must be in the form of admissible evidence and must clearly set forth reasons that, if believed by the trier of fact, would support a finding that unlawful discrimination was not the cause of the challenged employment action. file_178.png
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Burdine, 450 U.S. at 254–55, 101 S.Ct. 1089. Although the burden of production is shifted to the employer, “(t)he ultimate burden of **1060 *379 persuading the trier of fact that the employer intentionally discriminated against the plaintiff remains at all times with the plaintiff.” file_180.png
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Id. at 253 (citing Board of Trustees of Keene State College v. Sweeney, 439 U.S. 24, 25 n. 2, 99 S.Ct. 295, 58 L.Ed.2d 216 (1978)).

 

[17] [18] [19] Finally, if the employer rebuts the prima facie case, the burden reverts to the plaintiff to demonstrate that the defendant’s proffered reasons were “pretextual.” See file_182.png







file_183.wmf



McDonnell Douglas, 411 U.S. at 804, 93 S.Ct. 1817; file_184.png
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Burdine, 450 U.S. at 254–55, 101 S.Ct. 1089; file_186.png
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Harrison v. Metropolitan Gov’t of Nashville & Davidson County, 80 F.3d 1107 (6th Cir.1996) (African American officer showed that the reasons given by the employer were pretextual by adducing evidence that a white officer was not terminated for comparable reasons), cert. denied, 519 U.S. 863, 117 S.Ct. 169, 136 L.Ed.2d 111 (1996); see also file_188.png
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Teague, 89 Hawai‘i at 279 n. 10, 971 P.2d at 1114 n. 10 (citing file_190.png
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Furukawa, 85 Hawai‘i at 12, 936 P.2d at 648). A plaintiff may establish pretext “either directly by persuading the court that a discriminatory reason more likely motivated the employer or indirectly by showing that the employer’s proffered explanation is unworthy of credence.” file_192.png
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Burdine, 450 U.S. at 256, 101 S.Ct. 1089 (citing file_194.png
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McDonnell Douglas, 411 U.S. at 804–05, 93 S.Ct. 1817). If the plaintiff establishes that defendant’s proffered reasons were pretextual, the trier of fact may, but is not required to, find for the plaintiff. At all times, the burden of persuasion remains on the plaintiff. file_196.png
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Teague, 89 Hawai‘i at 279 n. 10, 971 P.2d at 1114 n. 10 (citing file_198.png
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Furukawa, 85 Hawai‘i at 12–13, 936 P.2d at 648–49).

 





3. The “Same Actor Inference”

In attempting to establish pretext in the final step of the McDonnell Douglas framework, many federal circuit courts of appeal have required plaintiffs to overcome the “same actor inference.” See, e.g., file_200.png
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LeBlanc v. Great American Ins. Co., 6 F.3d 836, 847 (1st Cir.1993), cert. denied, 511 U.S. 1018, 114 S.Ct. 1398, 128 L.Ed.2d 72 (1994); file_202.png
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Buhrmaster v. Overnite Transp. Co., 61 F.3d 461, 463 (6th Cir.1995), cert. denied, 516 U.S. 1078, 116 S.Ct. 785, 133 L.Ed.2d 736 (1996); file_204.png
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Rand v. CF Indus., Inc., 42 F.3d 1139, 1147 (7th Cir.1994); file_206.png







file_207.wmf



Lowe v. J.B. Hunt Transp., Inc., 963 F.2d 173, 174–75 (8th Cir.1992); file_208.png
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Bradley v. Harcourt, Brace & Co., 104 F.3d 267, 270 (9th Cir.1996). “[W]here the same actor is responsible for both the hiring and firing of a discrimination plaintiff, and both actions occur within a short period of time, a strong inference arises that there was no discriminatory motive.” file_210.png
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Bradley, 104 F.3d at 270–71. In file_212.png
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Proud v. Stone, 945 F.2d 796 (4th Cir.1991), the United States Court of Appeals for the Fourth Circuit became the first court to recognize the same actor inference defense. file_214.png
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Id. at 797. In adopting the inference, the Fourth Circuit concluded that a strong supposition exists that discrimination could not have been a determining factor for adverse employment action taken by the employer in cases where an employee is terminated by the hiring individual within a relatively short time after being hired. Id. The plaintiff in Proud was hired on the basis of a written application sent to a United States Army Division in Germany. Id. at 796. The hiring official selected Proud over six younger applicants for the position of chief accountant. Proud’s date of birth, indicating that he was sixty-nine years old, was noted on his employment application. When Proud arrived in Germany, he agreed to assume temporarily the responsibilities of an accounting technician who had recently resigned. Id. The hiring official’s stated reason for terminating Proud related largely to dissatisfaction with Proud’s performance of the accounting technician duties. Id. at 797.

 

At trial, the United States District Court for the Eastern District of Virginia granted the Army’s motion for dismissal at the close of the plaintiff’s case. Id. The district court found that Proud had failed to present a prima facie case of discriminatory termination under the McDonnell Douglas analysis because his performance at the time of discharge did not meet the employer’s legitimate expectations. In addition, the district court found no evidence of discrimination, noting, among other evidence, that Proud’s age was the same at hiring and firing. Id.

 

On appeal, the Fourth Circuit agreed that the hirer-firer relationship was significant. **1061 *380 In affirming the district court, the Fourth Circuit reasoned:

One is quickly drawn to the realization that “[c]laims that employer animus exists in termination but not in hiring seem irrational.” From the standpoint of the putative discriminator, “[i]t hardly makes sense to hire workers from a group one dislikes (thereby incurring the psychological costs of associating with them), only to fire them once they are on the job.”

Id. (citing John J. Donohue III & Peter Siegelman, The Changing Nature of Employment Discrimination Litigation, 43 Stan.L .Rev. 983, 1017 (1991)). Based upon this principle, the Fourth Circuit held that “in cases where the hirer and the firer are the same individual and the termination of employment occurs within a relatively short time span following the hiring, a strong inference exists that discrimination was not a determining factor for the adverse action taken by the employer.” Id. The court noted that the hirer-firer inference would be appropriate at the pretext stage of the McDonnell Douglas framework.5 Id. at 798.

 

[20] Although we adopt the reasoning of the Fourth Circuit in Proud, we decline to extend the parameters of the same actor inference beyond that applied in Proud.6 **1062 *381 Theoretically, the hirer-firer relationship could be invoked to discredit a plaintiff’s discrimination claims in virtually every hire-fire situation. We therefore hold that the same actor inference is merely a permissive inference supplemental to other evidentiary or policy considerations.

 





4. Plaintiff’s Claims and the Undisputed Evidence

Plaintiff appears to assert that there is direct evidence of age discrimination because she was “singled out” for criticism of her grooming, and that such criticism, taken together with Perreira’s comment that Gucci was “aiming for a younger look,” amounts to direct evidence of age discrimination. Alternatively, Plaintiff maintains that she has adduced indirect evidence from which a trier of fact could reasonably infer that such discrimination had occurred and that Gucci’s asserted reasons for terminating her were pretextual. As discussed above, a defendant in an age discrimination case will prevail if the defendant can articulate a legitimate, nondiscriminatory reason for the adverse employment action.

 

[21] In this case, there is undisputed evidence that Plaintiff was not performing her job in a satisfactory manner. During the five and one-half months that Plaintiff worked for Gucci, Plaintiff was repeatedly tardy in reporting to work and faxing her inventory report to the warehouse. Plaintiff does not dispute that each store manager was required to fax their merchandise replacement needs to the Gucci warehouse on O‘ahu no later than 8:00 a.m. each morning. The merchandise for the Maui store could then be shipped by plane from O‘ahu on the same day. Plaintiff admitted that she failed to arrive at work early enough to meet the 8:00 a.m. deadline. Moreover, Plaintiff acknowledged that she often arrived at the store after 8:00 a.m. Although Plaintiff was reprimanded on numerous occasions for her tardiness, Plaintiff continued to arrive at the store later than 8:00 a.m. In addition, as noted above, Plaintiff failed to meet internal sales reporting deadlines, failed to follow Perreira’s specific instructions, prepared documents that were not sufficiently detailed, and failed to adhere to Gucci’s dress code.

 

Under these circumstances, there does not appear to be a genuine issue of fact regarding Plaintiff’s failure to perform the duties of store manager satisfactorily. Therefore, Defendants have articulated legitimate, nondiscriminatory reasons for the adverse employment action against Plaintiff.

 

[22] Plaintiff contends that Defendants’ asserted reason for her termination, the alleged failure to satisfactorily perform her duties, was pretextual. Specifically, Plaintiff asserts that “the uncontradicted evidence is **1063 *382 that she never received a written citation from Perreira (or anyone else) for any of [the] alleged [misconduct] nor does her Employee Separation form reflect any of those things as a reason for her termination....”

 

Despite Plaintiff’s assertions, however, the fact that Plaintiff did not receive a written reprimand or that her separation form did not indicate the specific reasons for which she was terminated does not reasonably yield an inference that Defendants’ reasons for terminating Plaintiff were pretextual. Although Plaintiff did not receive a written reprimand, it is uncontroverted that Plaintiff received numerous oral reprimands regarding numerous issues related to her performance. In any event, we cannot see how the mere absence of a written reprimand or the fact that Plaintiff’s separation form does not indicate the precise reason for Plaintiff’s termination could, in of themselves, reasonably create a genuine issue of material fact such as to defeat summary judgment.

 

[23] Although Plaintiff insists that the expert opinions of her economist, Thomas A. Loudat, Ph.D., “adds more evidence of discrimination,” we fail to see how such evidence would create an issue of fact that Defendants’ proffered reasons for terminating Plaintiff were pretextual. Dr. Loudat’s testimony in an affidavit attached to Plaintiff’s motion in opposition to Gucci’s motion for summary judgment merely states that: (1) there is a disproportionately larger number of younger individuals hired by Gucci or working as managers than in the United States’ labor force in general; (2) on average, Gucci managers/assistant managers have a statistically significantly younger age relative to the labor force; and (3) Plaintiff was the oldest manager or assistant manager ever hired by Gucci in Hawai‘i and the third oldest nationwide. Even taking Loudat’s testimony to be true, Loudat’s conclusions do not reasonably lead to an inference that Defendant’s reasons for discharging Plaintiff were pretextual. The fact that Plaintiff, despite her age, was hired and fired by Perreira to begin with, casts doubt upon Plaintiff’s theory that Defendants’ reasons for termination were pretextual. In addition, Loudat’s report does not indicate the average age of workers in the fashion industry and whether the average age of Gucci’s workers is above or below the average age of workers in the fashion industry. Therefore, Loudat’s report does not create a genuine issue of material fact with respect to whether Defendants’ asserted reasons for termination were pretextual.

 

Moreover, as discussed above, Perreira both hired and fired Plaintiff. Perreira hired Plaintiff because she believed that Plaintiff would be able to manage the store even without experience in the high-end fashion industry. After five and one-half months and repeated reprimands, however, Perreira concluded that Plaintiff would not be able to satisfactorily perform the duties required by the position. Although the fact that Perreira was the same actor is not conclusive for purposes of determining pretext, we are nonetheless left with the inference that Defendants’ proffered reasons for terminating Plaintiff were not pretextual.

 

Under these circumstances, we hold that Plaintiff has not met her burden of establishing that Defendants’ articulated reason for taking adverse employment action against her was pretextual. Plaintiff has not alerted this court to any other evidence that would give rise to a genuine issue of material fact in this regard. Therefore, inasmuch as there are no genuine issues of material fact and Defendants are entitled to judgment as a matter of law, the circuit court correctly granted summary judgment.

 





C. Employment Contract

Plaintiff next argues that Gucci’s employee handbook constituted an “implied contract” that: (1) bound Gucci to give two written warnings before termination; and (2) because she had no written warnings, Gucci breached its implied contract. Plaintiff’s argument is without merit.

 





1. The “At Will” Employment Doctrine

[24] In the mid-nineteenth century, “[e]merging notions of the freedom of contract and of the value of economic growth contributed to the evolution of the at-will doctrine,” which recognizes an employer’s right to discharge “for good cause, for no **1064 *383 cause or even for cause morally wrong [.]” file_216.png
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Parnar v. Americana Hotels, Inc., 65 Haw. 370, 374–75, 652 P.2d 625, 628 (1982). The “at-will doctrine” became known as the “American rule” and has long governed terminations of the employer-employee relationship. file_218.png
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Id. at 375, 652 P.2d at 628 (citing file_220.png
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Greer v. Arlington Mills Mfg. Co., 43 A. 609 (Del.Super.Ct.1899); McCullough Iron Co. v. Carpenter, 67 Md. 554, 11 A. 176 (1887); file_222.png
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Martin v. New York Life Ins. Co., 148 N.Y. 117, 42 N.E. 416 (1895)).

 

By the beginning of the twentieth century, the employer’s right to discharge “for good cause, for no cause or even for cause morally wrong” was absolute. In recent years, however, Congress and the legislatures of many states have enacted legislation to protect employees from the whims of employers. Nevertheless, absent a collective bargaining agreement, a contractual provision, or a statutorily-conferred right which reduces the likelihood of abusive or wrongful discharge, the at-will doctrine prevails.
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Parnar, 65 Haw. at 375, 652 P.2d at 628 (footnote omitted) (emphasis added).

[25] [26] [27] [28] The principle that the at-will doctrine prevails absent a collective bargaining agreement, a contractual provision, or a statutorily-conferred right has remained untouched in this jurisdiction since this court’s decision in Parnar. See, e.g., file_226.png
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Best Place, Inc. v. Penn America Ins. Co., 82 Hawai‘i 120, 124 n. 5, 920 P.2d 334, 357 n. 5 (1996); file_228.png
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Ross v. Stouffer Hotel Co., 76 Hawai‘i 454, 463–64, 879 P.2d 1037, 1046–47 (1994); file_230.png
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Kinoshita v. Canadian Pacific Airlines, Ltd., 68 Haw. 594, 600, 724 P.2d 110, 115 (1986); Smith v. New England Mut. Life Ins. Co., 72 Haw. 531, 553, 827 P.2d 635, 645 (1992); file_232.png







file_233.wmf



Smith v. Chaney Brooks Realty, 10 Haw.App. 250, 257–58, 865 P.2d 170, 173 (1994). We therefore reaffirm the general principle that, in the absence of a written employment agreement, a collective bargaining agreement, or a statutorily-conferred right, employment is at-will. Such at-will employment is, “by definition, ... terminable at the will of either party, for any reason or no reason at all.” file_234.png







file_235.wmf



Best Place, 82 Hawai‘i at 124, 920 P.2d at 357 (1996). As such, parties to an at-will employment contract enter into the contract with full knowledge that the employment is for an indefinite duration and can terminate at the will of either party. Id. Correlatively, an employment contract of indefinite duration will generally be construed as giving rise to an at-will employment relationship and as therefore terminable at the will of either party for any reason or no reason. file_236.png
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Parnar, 65 Haw. at 374, 652 P.2d at 627 (citing 9 S. Williston, Contracts § 1017 (3d ed.1967); Annot., file_238.png
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51 A.L.R.2d 742 (1957)); see also file_240.png
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Vlasaty v. Pacific Club, 4 Haw.App. 556, 564, 670 P.2d 827, 833 (1983).

 





2. Limits of the “At Will” Employment Doctrine

[29] Despite our reaffirmation of the at-will principle, we recognize that courts have decided that the previously unfettered right of employers to discharge employees “can be contractually modified and, thus, qualified by statements contained in employee policy manuals or handbooks issued by employers to their employees.” file_242.png
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Kinoshita, 68 Haw. at 601, 724 P.2d at 115–16 (citing file_244.png
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Thompson v. St. Regis Paper Co., 102 Wash.2d 219, 685 P.2d 1081, 1087 (1984) (citations omitted)). Indeed, “we joined the jurisdictions subjecting ‘the employer’s power of discharge to closer judicial scrutiny in appropriate circumstances’ when we considered Parnar.” file_246.png
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Parnar, 65 Haw. at 377, 652 P.2d at 629.

 

In Parnar, this court recognized the public policy exception to the at-will employment doctrine. file_248.png
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Id. at 380, 652 P.2d at 631. The plaintiff in Parnar, “whose contract [of employment] was of indefinite duration [and] hence terminable at the will of her employer[,] ... sue[d] for damages for an allegedly retaliatory discharge.” file_250.png







file_251.wmf



Id. at 371, 652 P.2d at 626. Finding no genuine issue of material fact, the circuit court awarded the employer summary judgment. On appeal, the plaintiff argued that she “ha[d] a right to sue for a discharge in bad faith or in contravention of public policy,” and that the presence of genuine issues of material fact rendered a summary disposition of her claims inappropriate. file_252.png
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Id. at 373, 652 P.2d at 627.

 

Because this court was unwilling “to imply into each employment contract a duty to **1065 *384 terminate in good faith [and thereby] subject each discharge to judicial incursions into the amorphous concept of bad faith,” we were “not persuaded that protection of employees require[d] such an intrusion [into] the employment relationship or such an imposition on the courts.” file_254.png
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Id. at 377, 652 P.2d at 629. Nevertheless, this court held that, where the “ discharge of an employee violates a clear mandate of public policy[,]” his or her “employer [should] be ... liable in tort.” file_256.png
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Id. at 380, 652 P.2d at 631. Accordingly, we vacated the judgment and remanded the case to afford the plaintiff an opportunity to prove her allegations that she was discharged to prevent her from giving evidence of the employer’s illegal anti-competitive practices.

 

Subsequently, in Kinoshita, we discussed the applicability of other theories of contractual recovery for the wrongful discharge of an at-will employee by virtue of statements contained in employee policy manuals or handbooks issued by employers to their employees. See file_258.png
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Kinoshita, 68 Haw. at 601–03, 724 P.2d at 115–117. We first discussed an approach that required the traditional components of contract formation (i.e., offer, acceptance, and consideration) as necessary predicates to establish that statements and policies contained in an employment manual or handbook could give rise to contractual liability. file_260.png
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Id. at 601, 724 P.2d at 116. However, we impliedly rejected this approach, noting that “[o]ther courts ... have employed still another contractual theory to mitigate the severity of the doctrine when the circumstances are appropriate for relief.”

 

In file_262.png
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Toussaint v. Blue Cross & Blue Shield, 408 Mich. 579, 292 N.W.2d 880 (1980), the Michigan Supreme Court reasoned, in determining whether statements made in an employee handbook gave rise to contractual liability, that

the parties’ minds need not meet on the subject; nor does it matter that the employee knows nothing of the particulars of the employer’s policies and practices or that the employer may change them unilaterally. It is enough that the employer chooses, presumably in its own interest, to create an environment in which the employee believes that, whatever the personnel policies and practices, they are established and official at any given time, purport to be fair, and are applied consistently and uniformly to each employee. The employer has then created a situation “instinct with an obligation”.
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Id. at 892 (emphasis added) (footnotes omitted).

 

The plaintiff in Toussaint filed suit against his employer for wrongful discharge and testified that he was given a written manual containing the employer’s personnel policies and procedures, including grounds for termination and procedures relating to discipline and termination, at the time of hire. When the plaintiff was terminated, however, he allegedly was not accorded the benefit of all of the procedures set forth in the manual. After the jury returned a verdict in Toussaint’s favor, the employer appealed. The Michigan Court of Appeals reversed the judgment. The Michigan Supreme Court, however, reinstated the verdict, reasoning that

employer statements of policy, such as the [employer’s] Supervisory Manual and Guidelines, can give rise to contractual rights in employees without evidence that the parties mutually agreed that the policy statements would create contractual rights in the employee, and, hence, although the statement of policy is signed by neither party, can be unilaterally amended by the employer without notice to the employee, and contains no reference to a specific employee, his job description or compensation, and although no reference was made to the policy statement in pre-employment interviews and the employee does not learn of its existence until after his hiring.
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Id. at 614–15, 292 N.W.2d at 892. See also file_268.png
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Thompson, 685 P.2d at 1088 (holding that “if an employer, for whatever reason, creates an atmosphere of job security and fair treatment with promises of specific treatment in specific situations and an employee is induced thereby to remain on the job and not actively seek other employment, those promises are enforceable components of the employment relationship”); file_270.png
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Leikvold v. Valley View Community Hospital, 141 Ariz. 544, 688 P.2d 170 (1984) (noting that, “if an employer [chooses] to issue a policy statement, **1066 *385 in a manual or otherwise, and, by its language or by the employer’s actions, encourages reliance thereon, the employer cannot be free to only selectively abide by it”).

 

In Kinoshita, this court applied the principles and reasoning announced in Toussaint, emphasizing that the employer had “created a situation ‘instinct with an obligation.’ ” file_272.png
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68 Haw. at 603, 724 P.2d at 117 (citations omitted). The employment policies in Kinoshita were promulgated with a cover letter stating that the policies constituted “an enforceable contract between us under [the] labour law of the state in which you work. Thus your rights in your employment arrangement are guaranteed.” file_274.png
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Id. at 598 n. 2, 724 P.2d at 114 n. 2. On appeal, this court reasoned that the employer was

striving to create an atmosphere of job security and fair treatment, one where employees could expect the desired security and even-handed treatment without the intervention of a union, when it distributed copies of the rules to the employees who were to vote in a representation election. It attempted to do so with promises of specific treatment in specific situations; it encouraged reliance thereon[.]
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Id. at 603, 724 P.2d at 117 (emphasis added). As a result, this court held that if an employer issues policy statements or rules, in a manual or otherwise, and, by its language or by the employer’s actions, encourages reliance thereon, the employer cannot be free to only selectively abide by it. Id.

 





3. Gucci’s Employee Handbook

In contrast to Kinoshita, in which the employer made specific written guarantees of continued employment, Gucci’s employee handbook clearly stated that Plaintiff’s employment was at-will and could be terminated at any time with or without notice. The clear and unambiguous language of Gucci’s employee handbook stated: “Your employment with Gucci is at will. This means that it may be terminated by you or by Gucci with or without cause and with or without notice.” In addition, Plaintiff admitted that she was advised and aware at the time of hiring that she was an at-will employee. Plaintiff acknowledged and agreed in writing several times that her employment could be terminated at any time, with or without notice, with or without warning, and with or without reason.

 

[30] Plaintiff argues that Gucci deviated from the termination procedures established in the employee handbook and that such a departure constituted a breach of an implied contract. Gucci’s handbook stated in relevant part:

 

On some occasions when your performance does not meet Gucci standards, you may be given a verbal warning by your supervisor or manager. Two or more such verbal warnings will result in a written Incident Report which will be discussed with you by your supervisor and become a permanent part of your employee file. The written Incident Report may also result without prior verbal warnings, if in the opinion of your supervisor or manager, your conduct warrants such action. Serious discipline including suspension or termination, may result if: 1) in your supervisor’s or manager’s opinions such discipline is warranted or, 2) you have received two or more written Incident Reports within a calendar year.

While your employment with Gucci may be terminated without cause by Gucci or by you, the following represent some of the conduct which could result in serious disciplinary action up to and including termination: .... [e]xcessive absence or lateness and unexcused lateness or absence .... [and] [b]elow standard job performance[.]

(Emphasis added.) Based upon this language, Gucci’s employee handbook does not require a written warning before termination. The handbook provision makes it plain that termination is not predicated exclusively upon receipt of two or more written incident reports. An employee may be terminated without receiving a written report if, in the estimation her supervisor, “such discipline is warranted.”

Indeed, Perreira, Plaintiff’s supervisor, determined that termination was appropriate for Plaintiff. As discussed, Plaintiff was admittedly tardy to work on many occasions and was tardy in faxing her inventory reports **1067 *386 to Gucci’s warehouse. In addition, in Perreira’s opinion, the quality of Plaintiff’s operating reports for Gucci’s Maui store and her dress and grooming standards fell below Gucci’s standards. Plaintiff does not assert any other evidence that Defendants selectively applied the policies set forth in the employee handbook. In any event, Gucci cannot be said to have behaved in such a way as to induce reliance by Plaintiff. Under these circumstances, we cannot say that Gucci’s employee handbook gave rise to the possibility of contractual recovery. Because Gucci’s handbook did not modify its right to discharge employees, the circuit court correctly granted summary judgment in favor of Gucci.

 





D. Fraud

[31] Plaintiff next argues that the circuit court erred in granting summary judgment in favor of Defendants on the issue of fraud. In attempting to state a claim for fraud, Plaintiff alleged that Defendants had formed an intention, at the time they hired her, to hire Seki to replace Plaintiff as soon as Seki became available. Plaintiff’s argument is without merit.

 

[32] [33] Rule 9(b) of the Hawai‘i Rules of Civil Procedure (HRCP) (1997) provides in relevant part that, “[i]n all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.” See file_278.png
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Larsen v. Pacesetter Sys., Inc., 74 Haw. 1, 30, 837 P.2d 1273, 1288 (1992). This court has long recognized that a party claiming fraud must establish the following elements:

 

(1) false representations were made by defendants, (2) with knowledge of their falsity (or without knowledge of their truth or falsity), (3) in contemplation of plaintiff’s reliance upon these false representations, and (4) plaintiff did rely upon them.
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TSA Int’l, Ltd., 92 Hawai‘i at 251, 990 P.2d at 725 (citing file_282.png
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Hawaii’s Thousand Friends v. Anderson, 70 Haw. 276, 286, 768 P.2d 1293, 1301 (1989) (citing Kang v. Harrington, 59 Haw. 652, 656, 587 P.2d 285, 289 (1978)); file_284.png
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Larsen, 74 Haw. at 30, 837 P.2d at 1288; see also file_286.png
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Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85 Hawai‘i 300, 312, 944 P.2d 97, 109 (App.1997) (quoting file_288.png
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Honolulu Fed. Sav. & Loan Ass’n v. Murphy, 7 Haw.App. 196, 201–02, 753 P.2d 807, 811–12 (1988)). The party claiming fraud must establish these elements by clear and convincing evidence. file_290.png
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TSA Int’l, Ltd., 92 Hawai‘i at 251, 990 P.2d at 725; see also file_292.png
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Dobison v. Bank of Hawaii, 60 Haw. 225, 226, 587 P.2d 1234, 1235 (1978)).

[34] [35] [36] We have further stated:

 

To be actionable, the alleged false representation must relate to a past or existing material fact and not the occurrence of a future event. Stahl v. Balsara, 60 Haw. 144, 149, 587 P.2d 1210, 1214 (1978) (emphasis added). As this court has previously observed:

[F]raud cannot be predicated on statements which are promissory in their nature, or constitute expressions of intention, and an actionable representation cannot consist of mere broken promises, unfulfilled predictions or expectations, or erroneous conjectures as to future events, even if there is no excuse for failure to keep the promise, and even though a party acted in reliance on such promise.

Id. (citations omitted). Indeed, as this court has long stated:

Fraud is never presumed. Where relief is sought on account of fraudulent representations, the facts sustaining the charge should be clearly and satisfactorily established.... Where misrepresentations are made to form the basis of relief, they must be shown to have been made with respect to a material fact which was actually false [.]

Id. at 148, 587 P.2d at 1213, (quoting Peine v. Murphy, 46 Haw. 233, 238, 377 P.2d 708, 712 (1962)) (citations omitted) (emphasis added).
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TSA Int’l, Ltd., 92 Hawai‘i at 255–56, 990 P.2d at 725–26 (some emphases added and some omitted).

In this case, even taking all of Plaintiff’s factual allegations as true, Plaintiff has failed to establish that Defendants made a false representation with respect to a material fact. Plaintiff maintains that she has presented “evidence of a promise of job security.”.” **1068 *387 (Emphasis added.) Opening Brief at 32. As discussed above, however, the false representation must concern a “past or existing material fact.” In other words, “fraud cannot be predicated on statements which are promissory in their nature.” At the time Plaintiff was hired, Defendants offered her present employment, which was fulfilled. The record does not indicate that Plaintiff was to be employed with Gucci for a definite time period. In fact, the terms of Plaintiff’s employment were clearly “at-will .” Therefore, it is undisputed that Defendants did not make any false statements of material fact. Accordingly, the circuit court correctly granted summary judgment in favor of Defendants.

 





E. Intentional Infliction of Emotional Distress

[37] [38]co_anchor_B382001043266_1 [39] [40] [41] Finally, Plaintiff contends that the circuit court erred in granting summary judgment in favor of Defendants with respect to the issue of intentional infliction of emotional distress. We have previously stated:

 

Recovery for intentional infliction of emotional distress is permitted only if the alleged tortfeasor’s acts were “unreasonable.” file_296.png
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Calleon v. Miyagi, 76 Hawai‘i 310, 321 n. 7, 876 P.2d 1278, 1289 (1994), as amended, 76 Hawai‘i 453, 879 P.2d 558 (1994); file_298.png
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Chedester v. Stecker, 64 Haw. 464, 467, 643 P.2d 532, 535 (1982); file_300.png
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Marshall v. University of Hawaii, 9 Haw.App. 21, 38, 821 P.2d 937, 947 (1991). An act is “unreasonable” if it is “ ‘without just cause or excuse and beyond all bounds of decency [.]’ ” file_302.png
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Chedester, 64 Haw. at 468, 643 P.2d at 535 (quoting file_304.png
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Fraser v. Blue Cross Animal Hosp., 39 Haw. 370, 375 (1952)). In other words, the act complained of must be “outrageous,” as that term is employed in the Restatement (Second) of Torts § 46 (1965). Id.

“The question whether the actions of the alleged tortfeasor are unreasonable or outrageous is for the court in the first instance, although where reasonable persons may differ on that question it should be left to the jury.” file_306.png
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Wong v. Panis, 7 Haw.App. 414, 421, 772 P.2d 695, 700 (1989) (citing Restatement (Second) of Torts § 46 comment h).
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Ross v. Stouffer Hotel Co. (Hawai‘i) Ltd., Inc., 76 Hawai‘i 454, 465, 879 P.2d 1037, 1048 (1994) (emphasis added) (footnote omitted). In addition, “mental distress may be found where a reasonable [person], normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case.” file_310.png
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Rodrigues v. State, 52 Haw. 156, 173, 472 P.2d 509, 520 (1970).

In this case, Plaintiff maintains that “the shouting and abusive manner which Perreira displayed toward Plaintiff” gave rise to intentionally inflicted emotional distress, which caused “[h]er blood pressure [to rise] significantly ... [and caused her] difficulty sleeping.” Opening Brief at 34. Specifically, Plaintiff complains of a “vicious” verbal attack during which Perreira yelled, “You have to start doing your job” and slammed down the phone when Plaintiff inquired why Perreira was being rude. In addition, Plaintiff took exception to Perreira singling her out on three or four occasions and directing her to wear more makeup because “[Gucci is] aiming for a much younger look.” On yet another occasion, Perreira allegedly chastised Plaintiff in front of other employees about her attire and need to comb her hair.

 

Under these circumstances, we cannot declare that Perreira’s actions were “without just cause or excuse and beyond the bounds of decency”; nor can we say that a reasonable person would be unable to adequately cope with Perreira’s verbal criticism of and reprimands regarding Plaintiff’s job performance. Although Plaintiff may have resented the tone and substance of Perreira’s criticisms, we can hardly classify such remarks as “outrageous” or “beyond the bounds of decency.” Accordingly, we hold that the circuit court correctly granted summary judgment in favor of Defendants.

 



IV. CONCLUSION

For the reasons discussed above, we affirm the circuit court’s judgment.
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Footnotes



1



In her deposition, Plaintiff maintained that she was waiting for an inventory control person to arrive from Honolulu. However, Plaintiff did not deny that she failed to follow Perreira’s written instructions to her and missed the deadline.



2



Under the pattern-or-practice paradigm, a plaintiff must prove, by circumstantial or direct evidence, that an employer’s past actions evidence a pattern of illegal discrimination against a protected class. See, e.g., file_312.png
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Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 307, 97 S.Ct. 2736, 53 L.Ed.2d 768 (1977); file_314.png
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Cooper v. Federal Reserve Bank, 467 U.S. 867, 876, 104 S.Ct. 2794, 81 L.Ed.2d 718 (1984) (citing file_316.png
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International Bhd. of Teamsters v. United States, 431 U.S. 324, 326, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977)).



3



Under the disparate impact paradigm, a plaintiff must prove statistically that a certain employment practice has a disparate impact on a protected class. See, e.g., file_318.png
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Griggs v. Duke Power Co., 401 U.S. 424, 91 S.Ct. 849, 28 L.Ed.2d 158 (1971) (using statistics to demonstrate that an employer’s general intelligence test operated to discriminate against African Americans); see also file_320.png
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Latinos Unidos De Chelsea En Accion (LUCHA) v. Secretary of Hous. & Urban Dev., 799 F.2d 774, 784 (1st Cir.1986) (“statistical disparity may be sufficient to establish a prima facie case of employment discrimination”). The focus of disparate impact discrimination claims is not on individual hiring and firing decisions, but rather on the impact that policies and procedures have on a certain class of individuals. See file_322.png
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Griggs, 401 U.S. at 432, 91 S.Ct. 849.



4



See file_324.png
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International Bhd. of Teamsters, 431 U.S. at 335–36 n. 15, 97 S.Ct. 1843 (describing disparate treatment discrimination as “the most easily understood type of discrimination. The employer simply treats some people less favorably than others because of their race, color, religion, sex, or national origin.”).



5



In file_326.png
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Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000), the United States Supreme Court recently held that a plaintiff’s prima facie case of employment discrimination, as defined in McDonnell Douglas, combined with sufficient evidence for the trier of fact to disbelieve the employer’s proffered nondiscriminatory explanation, may permit the trier of fact to conclude that the employer intentionally discriminated. file_328.png
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Id. at 2109 (emphasis added). The plaintiff need not always adduce additional evidence other than that used to rebut the employer’s explanation. file_330.png
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Id. at 2108–09. The Court further stated, however, that:

Whether judgment as a matter of law is appropriate in any particular case will depend on a number of factors. Those include the strength of the plaintiff’s prima facie case, the probative value of the proof that the employer’s explanation is false, and any other evidence that supports the employer’s case and that properly may be considered on a motion for summary judgment as a matter of law.

Id. The same-actor inference was not at issue in Reeves, but it would appear to qualify as “other evidence that supports the employer’s case and that properly may be considered on a motion for summary judgment as a matter of law.” Id.



6



Since the Fourth Circuit’s 1991 decision in Proud, subsequent adaptations of the same actor doctrine have expanded upon the doctrine’s original parameters as set forth in Proud. First, although Proud involved an age discrimination case, subsequent cases adapting the same actor doctrine have applied the doctrine in cases involving the Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12201–12213 (1994), which prohibits discrimination on the basis of disability, and Title VII of the Civil Rights Act of 1964, file_332.png
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42 U.S.C. §§ 2000e–2000e–17 (1994), which prohibits discrimination by covered employers on the basis of race, color, religion, gender or national origin. See file_334.png







file_335.wmf



Tyndall v. National Educ. Ctrs., Inc., 31 F.3d 209 (4th Cir.1994) (extending Proud inference to ADA context, strengthening terminology to “strong presumption”); file_336.png
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Mitchell v. Data Gen. Corp., 12 F.3d 1310 (4th Cir.1993) (extending Proud inference to reduction-in-force situation and affirming summary judgment for employer); file_338.png
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Amirmokri v. Baltimore Gas & Elec. Co., 60 F.3d 1126 (4th Cir.1995) (national origin); file_340.png
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Buhrmaster v. Overnite Transp. Co., 61 F.3d 461, 464 (6th Cir.1995), cert. denied, 516 U.S. 1078, 116 S.Ct. 785, 133 L.Ed.2d 736 (1996) (gender); file_342.png
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Jiminez v. Mary Washington College, 57 F.3d 369, 378 (4th Cir.1995) (race and national origin).

Second, although the same actor doctrine was originally restricted to situations in which the same person did the hiring and firing, the requirement of a direct relationship among the hirer, the firer, and the employee has been significantly loosened. In many cases, the doctrine has been applied even where there have been multiple decisionmakers or when there has been ambiguity as to whether the same individual was involved in both actions. See, e.g., file_344.png
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Amirmokri, 60 F.3d at 1130 (indicating that hirer-firer identity satisfied if the same company involved in both decisions); file_346.png
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Birkbeck v. Marvel Lighting Corp., 30 F.3d 507, 513 (4th Cir.1994) (suggesting that a direct relationship between the individual hirer and the plaintiff is not necessary to establish the inference so long as the firing official has hired others in the plaintiff’s protected class); file_348.png
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Nieto v. L & H Packing Co., 108 F.3d 621, 623 (5th Cir.1997) (implicitly rejecting employee’s contention disputing the identity of the hirer and firer and accepting employer’s argument that corporate decisions are often made by management groups); file_350.png
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Lowe v. J.B. Hunt Transp., Inc., 963 F.2d 173, 174 (8th Cir.1992) (considering evidence that “same people” or “same company officials” hired and fired plaintiff in less than two years “compelling ... in light of the weakness of the plaintiff’s evidence otherwise”); but see file_352.png
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Madel v. FCI Mktg., Inc., 116 F.3d 1247, 1253 (8th Cir.1997) (declining to infer nondiscrimination when derogatory comments made by plaintiff’s supervisor could have influenced employer’s decision to fire plaintiff).

Third, the same actor inference has been raised in failure-to-promote and failure-to-hire situations. See, e.g., file_354.png
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Hartsel v. Keys, 87 F.3d 795 (6th Cir.1996), cert. denied, [519 U.S. 1055,] 117 S.Ct. 683, [136 L.Ed.2d 608] (1997); file_356.png
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Evans v. Technologies Applications & Serv. Co., 80 F.3d 954 (4th Cir.1996); file_358.png
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Amirmokri, 60 F.3d at 1130; file_360.png
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Thurman v. Yellow Freight Sys., Inc., 90 F.3d 1160 (6th Cir.), amended by 97 F.3d 833 (6th Cir.1996).

Fourth, although the time interval between the hiring and firing decisions was originally required to be “relatively short,” or “several months,” file_362.png
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Proud, 945 F.2d at 796–97 (four months), subsequent cases have extended the time interval to up to seven years. See file_364.png
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Buhrmaster, 61 F.3d at 462–64. See also, e.g., file_366.png
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Grossmann v. Dillard Dep’t Stores, Inc., 109 F.3d 457 (8th Cir.1997) (four years); file_368.png
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Brown v. CSC Logic, Inc., 82 F.3d 651 (5th Cir.1996) (four-plus years).

Fifth, although the same actor doctrine was originally termed a “strong inference,” file_370.png
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Proud, 945 F.2d at 798, subsequent cases have termed the inference a “powerful inference,” “presumption,” and “strong presumption.” See file_372.png
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Bradley, 104 F.3d at 270–71 (strong inference); file_374.png
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Mitchell, 12 F.3d at 1318 (strong inference); file_376.png
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Evans, 80 F.3d at 959 (powerful inference); file_378.png
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Brown, 82 F.3d at 658 (presumption); file_380.png
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Tyndall v. National Educ. Ctrs., Inc., 31 F.3d 209, 215 (4th Cir.1994). Although the words “inference” and “presumption” often are used interchangeably, the two words may have distinct implications in a given case. See, e.g., Anna Laurie Bryant & Richard A. Bales, Using the Same Actor “Inference” in Employment Discrimination Cases, 1999 Utah L.Rev. 255, 281 (1999). “An inference is a logical conclusion that a fact finder is permitted, but not required, to make based on circumstantial evidence. The fact finder may draw the inference or not, as its experience and the other evidence may move it.” Id. (citing See Joel S. Hjelmaas, Stepping Back from the Thicket: A Proposal for the Treatment of Rebuttable Presumptions and Inferences, 42 Drake L.Rev. 427, 431 (1993), and Jerome A. Hoffman, Thinking About Presumptions: The “Presumption” of Agency from Ownership as Study Specimen, 48 Ala.L.Rev. 885, 892 (1997)).
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§ 378-1). Finally, the proposed revision incorrectly implies it would be the employer’s burden to
prove that an individual is not an employee in contested cases before the HCRC, when the statute
that the HCRC is required to follow (HRS Ch. 91) mandates the opposite. To wit, the burden of proof
(production and persuasion) generally falls on the party who initiates the proceeding, i.e. an
aggrieved Charging Party who files a charge of discrimination with the HCRC asserting a statutory
violation under HRS Ch. 378. HRS § 91-10(5). The exception to this default burden of proof
allocation (“Except as otherwise provided by law”), HRS § 91-10(5), does not apply. No law says an
employer bears the burden of proof if that issue is in dispute. In fact, HCRC's existing rules implicitly
recognize that complainants bear the burden of proof under 91-10(5) in HAR § 12-46-7, which
follows traditional order of presentation that allows the bearer of the burden of proof the privilege
of going first and having a chance for rebuttal.

Definition of “harassment.” OPPOSE. This definition is both unnecessary and inaccurate.
Unnecessary because there are already definitions in other subject matter rules that area already in
existence, e.g. sexual harassment, as well as in reported state and federal case law. Inaccurate —and
the proposed revision needs further work — as it does not accurately state the required elements of
proof well-established in decades of state and federal jurisprudence. For example, the catch-all
element #3 in the proposed definition, “otherwise adversely affects an individual’s employment
opportunity,” especially when phrased in the disjunctive “or” (as if it provides a stand-alone separate
basis to find harassment), violates well-established principles requiring subjective and objective
severity and/or pervasiveness on a sliding scale. See Nelson v. Univ. of Hawaii, 97 Haw. 376, 390 (S.
Ct. 2001). See attached.

Definition of “legitimate nondiscriminatory reason.” OPPOSE. This is not a statutory phrase.
Unhelpful and unnecessary, as the burden shifting paradigms that courts use in some instances
when reviewing circumstantial proof of discrimination are well established by decades of case law.
They do not use words like “compelling” or “standing alone would have resulted in the same
practice, policy, or action” to describe what is, instead, an employer’s burden to “articulate,” not
“establish,” (employee always carries the burden of persuasion) the employer’s reason for taking an
action in such a way that “would support a finding that unlawful discrimination was not the cause of
the challenged employment action,” so it is also an inaccurate statement of well-accepted judicial
principles that courts have found helpful to resolve some (not all) cases, frequently in a summary
judgment context. See Shoppe v. Gucci America, Inc., 94 Haw. 368, 378-9 (S. Ct. 2000) (reaffirmed
and quoted extensively in Adams v. CDM Media USA, Inc., 135 Haw. 1, 28 (2015)). See attached.
Adams did expand on the well-established Shoppe analysis to add the requirement that a reason
relate to an employee’s ability to do the work in question to be “legitimate,” so that part is
consistent with existing case law, but the other parts are inconsistent and inaccurate for the reasons
described above, and the entire endeavor to wade into these waters is not necessary since the
Hawaii Supreme Court already weighed in on that issue.

Sex Discrimination (12-46-101, et seq.)
PARTIALLY OPPOSE, PARTIALLY SUPPORT

| understand — and support — the intent behind these proposed revisions to conform the rules to the



expanded protected bases of “gender identity and expression” in HRS § 378-1, or to expand the
protections to both women and men in regards to pregnancy, maternity leaves, etc., but the phrase
“without regard to sex” is an awkward way to achieve this. In short, the proposed revisions illogically
“neuter” sex discrimination, when the legislature had a different idea of not neutering sex
discrimination, but expanding the concept of what “sex” discrimination means. It is odd to say that
something is sex discrimination “without regard to sex.” | believe that the concept behind the
proposed revision is to accommodate and protect individuals whose gender identity or expression is
different from their biological (at birth) gender, or stereotypical ideas of what their gender “should
be,” but at bottom the very concept of sex discrimination involves people being treated differently
based on (not “without regard to”) their sex, whether that be the sex they were assigned at birth or
the sex the individual wants to express or identify with. | think the Hawaii legislature defined it well.
| support expanding the rules accordingly, but suggest that HCRC find a better phrase to effectuate
this intent, perhaps along the lines of the actual statutory language.

Marijuana user accommodation — 12-46-187(f)

OPPOSE. This potentially runs the risk of federal preemption, and would be better left to the
legislature to enact after a rigorous committee vetting and DAG review process.

Thank you once again for the opportunity to comment.

Best regards,

Christopher J. Cole, Esq.

Marr Jones & Wang

A Limited Liability Law Partnership
Pauahi Tower

1003 Bishop Street, Suite 1500
Honolulu, Hawaii 96813
Telephone: (808) 536-4900
Facsimile: (808) 536-6700

Email: ccole@marrjones.com

Notice: This e-mail is intended for the use of the individual or entity to which it is addressed and may contain
information that is privileged, confidential and/or otherwise protected by law. If you are not the addressee or the
intended recipient, any review, use, distribution or copying of this e-mail is strictly prohibited. If you have received
this message in error, or are not the named or intended recipient(s), please immediately notify the sender at (808)
536-4900 or by reply e-mail and delete this e-mail message and any attachments from your work station and/or
network mail system.

If you are a client or work for a client of Marr Jones & Wang LLP, or have consulted with the law firm for potential
representation, this e-mail is protected by the attorney-client privilege and the work product doctrine. This e-mail is
not intended for release to opposing parties, opposing counsel or any other third person or entity. Caution should
be used when forwarding this e-mail to others within the company, as the privilege may be lost. Copies of this e-
mail should not be kept in your regular files. If you print a copy of this e-mail, place it in a separate file labeled
"Attorney-Client Privilege." DO NOT PRODUCE A COPY OF THIS E-MAIL IN DISCOVERY. Unless we have an
established attorney-client relationship, this e-mail shall not create an attorney-client relationship between our firm
and the recipient.

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any
tax advice contained in this communication (including any attachments) is not intended or written to be used, and
cannot be used, for the purpose of avoiding penalties under the Internal Revenue Code or for promoting, marketing
or recommending to another party any transaction or matter addressed herein.
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