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8. Mr. Miyahira noted that when he and Mr. Jowell 

first passed through Building #8, there was no extension cord in 

the area. When they resumed the walk-around some time later, 

however, Mr. Miyahira saw the cord across the road and determined 

that it did not belong to Respondent. Mr. Miyahira did not say 

if the cord was promptly removed and discarded. 

9. Respondent does not dispute that it had previously 

violated Standard §12-141-6(b) (2) (B) (x) in March 1991, or that a 

final order had been issued for such violation before the date of 

the alleged repeated violation. 

10. Standard §12-141-6(b) (2) (B) (x) is a specific 

standard because it designates a specific means of preventing a 

hazard. 

11. Respondent has not presented evidence to show that 

the imposition and amount of the proposed $200.00 penalty for the 

alleged repeated violation of Standard §12-141-6(b) (2) (B) (x) was 

inappropriate. 

CONCLUSIONS OF LAW 

1. We conclude that Respondent did not violate 

Standard §12-115-l(d), based on Mr. Miyahira's testimony that the 

nature of the work being performed at Building #2, where the 

violation had allegedly occurred, was clean-up. Four workers 

were assigned to clean out Building #2, in which debris was taken 

from the interior of the unit and deposited in a designated area 

for removal. No construction activity was occurring in the area, 

because Respondent was in the process of cleaning up. By the end 
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of the work day, the debris was removed. There was no hazard to 

the other workers at the jobsite, since the violation was alleged 

to have occurred at Building #2. 

Having concluded that Standard §12-115-l(d) was not 

violated, we do not reach the remaining sub-issues. 

2. We conclude that Respondent violated Standard 

§12-141-6(b) (2) (B) (x), because the extension cord was not 

protected from damage by vehicular traffic. While Mr. Miyahira 

did not see the cord initially, he did not indicate that upon 

seeing the cord later, he took action to remove and discard it. 

The fact that the cord was not "live" is irrelevant, since the 

standard does not require the cord to be connected to a power 

source in order for a violation to have occurred. The purpose of 

the standard is to safeguard workers against any hidden damage to 

electrical cords and cables. 

3. Having concluded that Respondent violated Standard 

§12-141-6(b) (2) (B) (x), we must now determine whether the 

characterization of the violation as "repeat" was appropriate. 

We addressed the issue of what constitutes a "repeat" 

violation in Director, DLIR v. Kiewit Pacific Co., OSAB 94-009 

(March 1, 1996) (citing Potlatch Corporation, 7 OSHC 1061, 1979 

OSHD ! 23,294 (1979)). Under Potlatch, a violation is repeated 

if, at the time of the alleged repeated violation, there was a 

final order against the same employer for a substantially similar 

violation. Furthermore, the government is required to establish 

a prima facie case of substantial similarity, at which point the 

-5-



burden shifts to the employer to rebut the government's prima 

facie case. In Potlatch, the government was considered to have 

made a prima facie showing of substantial similarity, since the 

prior and present violations involved the same specific standard 

and the earlier citation had become a final order prior to the 

date of the alleged repeated violation. 

Based on the foregoing, we conclude that Complainant 

has established a prima facie case of substantial similarity, 

because Respondent has violated §12-141-6(b) (2) (B) (x), the same 

specific standard for which it had been previously cited, and the 

prior citation had become final prior to the date of the alleged 

repeated violation. 

Respondent, however, has failed to rebut Complainant's 

prima facie case of substantial similarity. Respondent has not 

presented sufficient evidence to show that the prior and present 

violations were dissimilar. 

Therefore, at the time of Respondent's alleged repeated 

violation of Standard §12-141-6(b) (2) (B) (x), there was a final 

order against Respondent for a substantially similar violation. 

Accordingly, we conclude that Respondent's present violation of 

Standard §12-141-6(b) (2) (B) (x) was properly characterized as a 

11 repeat 11 violation. 

4. Since Respondent has not presented any evidence to 

the contrary, we conclude that the imposition and amount of the 

proposed $200.00 penalty for its repeat violation of Standard 

§12-141-G(b) (2) (B) (x), is appropriate. 
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ORDER 

1. The Citation and Notification of Penalty for 

Standard §12-115-l(d) is vacated. 

2. The Citation and Notification of Penalty for 

Standard §l2-141-6(b) (2) (B) (x) is affirmed. 
MAY 2 21996 

Dated: Honolulu, Hawaii, 

Leo Young 
Deputy Attorney General 
for Complainant 

Janice Teramae/Gary Kam 
for Respondent 

NOTICE TO EMPLOYER: 

You are required to post a copy of this Decision and 
Order at or near where citations under the Hawaii 
Occupational Safety and Health Law are posted. 
Further, you are required to furnish a copy of this 
Decision and Order to a duly recognized representative 
of the employees. 
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