
Opinion of Board Member Moepono concurring in part and dissenting in part. 

This Board Member has included her own Findings of Fact and Conclusions of Law for 
the purposes of this Opinion. Therefore, any proposed conclusion of Jaw improperly designated 
as a proposed finding of fact, shall be deemed or construed as a proposed conclusion of law; any 
proposed finding of fact improperly designated as a proposed conclusion of law shall be deemed 
or construed as a proposed finding of fact. 

I. PROCEDURAL BACKGROUND AND PROPOSED FINDINGS OF FACT 

A. PROCEDURALBACKGROUND 

On May 27, 2008, Complainant HAWAII STATE TEACHERS ASSOCIATION (HSTA 
or Union) filed a prohibited practice complaint (Complaint) with the Hawaii Labor Relations 
Board (Board) against Respondents BOARD OF EDUCATION (BOE), Depa11ment of Education 
(DOE or Department), State of Hawaii; PATRIC[A HAMAMOTO, Superintendent, DOE, State 
of Hawaii (Hamamoto); and SUSAN H. KITS U, DOE, State of Hawaii (Kitsu) (collectively 
Respondents). The Complaint alleges, among other things, that on or about March 28, 2008, 
Respondents unilaterally formulated, adopted, and/or implemented mid-term changes to the Unit 
05 collective bargaining agreement without negotiations or mutual consent of the HSTA relating 
to: an anti-harassment, anti-bullying, and anti-discrimination policy; new standards of practice 
documents and new disciplinary policies and procedures; repeal of DOE Rules Title 8, Subtitle 2, 
Chapter 4 l ; and new forms and policies affecting material and significant changes in wages, hours, 
and other terms and conditions of employment. The Complaint further alleges that on May 12, 
2008, despite HSTA's requests, Respondents refused to negotiate all mid-term changes in terms 
and conditions of employment, declined to cease and des ist from their unilateral course of conduct, 
and failed to provide the information needed for good faith bargaining. The Complaint alleges 
that Respondents willfully violated the rights of public employees in Hawaii Revised Statutes 
(HRS)§§ 89-3 and 89-9(a), and committed prohibited practices in violation of HRS § 89-13(a)(l), 
(5), (7), and (8). 

On May 27, 2008, the Board sent to Respondents a NOTICE TO RESPONDENTS OF 
PROHIBITED PRACTICE COMPLAINT, with a copy of the Complaint attached, directing the 
Respondents to serve a copy of their answer no later than 10 days after service of the Complaint. 

On June 3, 2008, Respondents filed RESPONDENTS ' ANSWER TO PROHIBITED 
PRACTlCE COMPLAINT FILED MAY 27, 2008. 

On June 5, 2008, Respondents filed RESPONDENTS ' MOTION TO DISMISS 
PROHIBITED PRACTICE COMPLAINT FILED MAY 27, 2008 (Motion to Dismiss) on the 
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grounds, among other things, that the Complaint was time-barred; and that only consultation not 
negotiation wa required and Respondents fulfilled that duty with the HST A. 

On June 13, 2008, HSTA filed HSTA'S MEMORANDUM IN OPPOSITION TO 
RESPONDENTS' MOTION TO DISMISS PROHIBITED PRACTICE COMPLAINT. 

On July 7, 2008, the HSTA filed HSTA'S MOTION FOR SUMMARY JUDGMENT 
(Motion for Summary Judgment), arguing, among other thing , that University of Hawaii 
Professional Assembly v. Tomasu, 79 Hawaii 154, 900 P.2d 161 (1995) (Tomasu), was dispositive 
of the issue of negotiability; that the DOE policies had an impact on the term and conditions of 
employment and were negotiable; and that Respondents violated their duty to negotiate regarding 
mandatory subjects by their unilateral actions. 

On July LO, 2008, the Board held a hearing on Respondents' Motion to Dismiss, pursuant 
to HRS§ 89-5(i)(4) and (5), and Hawaii Administrative Rules (HAR) § 12-42-8(g)(3). 

On July l I, 2008, Respondents filed RESPONDENTS' MEMORANDUM IN 
OPPOSITION TO HST A'S MOTION FOR SUMMARY JUDGMENT FILED JULY 7, 2008. 

On July 22, 2008, the Board held a hearing on HSTA's Motion for Summary Judgment, in 
accordance with HRS § 89-5(i)(4) and (5), and HAR§ l2-42-8(g)(3 ). 

On September 15, 2008, the Board issued ORDER NO. 2548 DENYING 
RESPONDENTS. MOTION TO DISMISS AND DENYING HSTA'S MOTION FOR 
SUMMARY JUDGMENT. ln denying both Motions, the Board concluded that material facts 
precluded dismjssal or summary judgment including, among other things: what effect or impact 
the policy has on terms and conditions of employment, such that the implementation of the policy 
is subject to negotiation rather than consultation; whether the Implementation Plan (IP) itself was 
submitted to HSTA for consultation or when the IP was created or available for consultation; 
whether HSTA waived its right to negotiate over the implementation of the policy (if uch 
implementation is subject to negotiations), or failed to file the Complaint in a timely manner, by 
failing to request negotiations within a reasonable time after receiving notice of the proposed 
policy; and the parties' past practice of providing notice of proposed polices (including the timing 
of the notice and content of the notice). However, the Board dismissed the Chapter 4 1 repeal 
allegations from the Complaint based on the undisputed fact that Chapter 41 was not being 
repealed. 

On September 19, 2008, HSTA filed a MOTION TO DEFER FURTHER PROCEEDINGS 
IN CASE to allow the parties an opportunity to negotiate a possible settlement of their differences. 

On September 24, 2008, Respondents filed l.{ESPONUENTS' STATEMENT OF NO 
OPPOSITION TO HST A'S MOTION TO DEFER FURTHER PROCEEDINGS IN CASE FfLED 
ON 9/19/08. 
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On September 29, 2008, the Board rendered ORDER No. 2551 GRANTING 
COMPLAINANT'S MOTION TO DEFER FURTHER PROCEEDINGS IN CASE, FILED ON 
SEPTEMBER 19, 2008. 

Oo December 15, 2008, the Board issued a NOTICE OF HEARING ON PROHIBITED 
PRACTICE COMPLAINT setting hearing dates on the merits for February 23-25, 2009. 

On February 9, 2009, HSTA filed a MOTION TO CONTINUE HEARING DATES. 

On February 12, 2009, the Board issued ORDER NO. 2589 GRANTING 
COMPLAIN ANT'S MOTION TO CONTINUE HEARING DA TES, FILED ON FEBRUARY 9, 
2009 rescheduling the hearing to commence on February 24, 2009. 

The hearing on the merits was held on February 24, 2009, May 4-5, 2009, and August 31, 
2009. 

On January 19, 2010, HSTA filed HAWAII STATE TEACHERS ASSOCIATION'S 
MEMORANDUM OF LAW AND FACT, and Respondents filed RESPONDENT'S POST
HEARING BRIEF. 

B. PROPOSED FINDINGS OF FACT 

Based on the evidence in the record , including the testimony and documentary evidence 

presented at the hearing on the merits, this Board Member makes tbe following proposed findings 

of fact for the purpose of this Opinion. 

At all times relevant to this Complaint, Respondent BOE is and was a "public employer;"xx 

and Respondents Hamamoto as the DOE Superintendent and Kitsu as Dfrector of the Civil Rights 

Compliance Office, DOE, respectively, are or were public employers within the meaning of HRS 
§ 89-2, as "individual[s] who represent[t] a public employer or ac[t] in their interest in dealing 

with public employees[,] for employees belonging to Unit 05.xxi 

At all times relevant to this Complaint, Respondent Complainant HSTA is and was, the 
certified "exclusive representative," as defined in HRS § 89-2,Xxii of the employees in Unit 05. 

1. DOE and HST A Consult and Confer, Adoption of, and Request for 

Bargaining On Board Policy #421 1 

On November 7, 2007, DOE Acting Superintendent Faye Ikei (Ikei) sent a letter 

(November 7, 2007 letter) on behalf of the Department to former HSTA Executive Director Joan 

Husted (Husted) notifying HSTA of the BOE Committee on Special Programs' approval of DOE 
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Proposed Policy #42 1 J entitled "Department of Education Anti-Harassment, Anti-Bullying, and 

Anti-Discrimination Against Student(s) by Employees" (BP 421 I ). In the letter regarding 

"Consult and Confer Regarding Board of Education Approved Department of Education Proposed 

Policy #4211 ," Ikei stated in relevant part: 

On November 5, 2007, the Committee on Special Programs of the 

Board of Education approved Department of Education (DOE) 

Proposed Policy #4211 entitled "Department of Education Anti

Harassment, Anti-Bullying, and Anti-Discrimjnation Against 

Student(s) by Employees''. We are submitting this policy for 

consu lt and confer. 

This policy was deve loped pursuant to recomme ndation from the 

Safe Schools Community Advisory Committee. This Commjttee 

was comprised of community leaders and government stakeholders 

who made recommendations on how to improve safety in Hawaii 

schools. One of the key recommendations was to adopt and 

implement a policy against harassment, bullying and discrimination 

by staff against students. 

The po licy includes federal Jaw requirements under Title YI of the 
Civil Rights Act of 1964, and as amended by the Civil Rights Act 

of I 991, and Title IX of the Education Amendments of 1972, also 

known as the Patsy T . Mink Equal Opportunity in Education Act. 

The rationale for the proposed pol icy is to ensure that the DOE 

formalizes its position on anti-harassment, anti-bullying, and anti

discrimination against students. This policy will apply to all DOE 

employees. 

We ask for your comments on the proposed policy. A copy of the 

proposed policy is attached for your review and comment. Your 

timely response will be greatly appreciated by December 10, 2007. 

If the Department doe not receive a response by this date, it shall 

assume HST A has no comment on the matters. Should you have 
any questions, please contact Jennifer Kehe at 586-3580. 

(Emphasis added) 
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Attached to the November 7, 2007 letter was the proposed BP 4211, which provided: 

ANTI-HARASSMENT, ANTI-BULLYING, AND ANTI-DISCRIMINATION 

AGAINST STUDENT(S) BY EMPLOYEES POLICY 

The Department of Education strictly prohibits di scrimination , including 

harassment, by any employee against a student based on the following protected 

classes: race, color, national origin, sex, physical or mental disability, and/or 

religion. In addition to the above protected basis, the Department of Education 

strictly prohjbits any form of harassment and/or bullying based on the following: 

gender identity and expression, socioeconomic status, physical appearance and 

characteristic, and sexual orientation. 

A student shaJJ not be excluded from participation in, be denied the benefits 

of, or otherwise be subjected to harassment, bullying, or discrimination under any 

program, services, or activity of the Department of Education. 

The Department of Education expressly prohibits retaliation against anyone 

engaging in protected activity. Protected activity is defined as anyone who files a 

complrunt of harassment, buJlying, or discrimination; participates in complaint or 

investigation proceedings dealing with harassment, bullying or discrimination 

under this policy; inquires about his or her rights under this policy; or otherwise 

opposes acts covered under this policy. 

The Department of Education shall develop regulations and procedures 

relating to this policy to include personnel action consequences for anyone who 

violates this policy. 

Based on the certified mail return receipt, the Jetter was received by the HSTA on 

November 9, 2007. 

Prior to BP 4211 , to comply with federal and state nondiscrimination laws, the DOE 

processed complaints regarding alleged violations of federal and state nondiscrimination 

protections under HAR Title 8, Chapter41 Civil Rights Policy and Complaint Procedure (Chapter 

41), whjch is still in effect. 

When the November 7, 2007 letter was received, HST A was in trans1t1on between 

Executive Directors. HSTA Deputy Executive Director Raymond Camacho (Camacho), assumed 
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the Executive Director duties in addition to hjs regular duties. Although recognizing that the 

November 7, 2008 Jetter was a consult and confer on a policy not a standard practice, when 

Camacho received the letter in January 2008, he put the letter in a s tack of "338 odd SPs to be 

reviewed" because of his workload. 

The s tandard practice [SP 0211] was not included in the consult and confer on BP 421 l 
based on the DOE's understanding that the policy BP 42 l l and the standard practice SP 0211 are 

two different documents with a separate consult and confer process requiring the transmittal of 

two separate letters. 

On December 20, 2007, DOE Personnel Specialist Jennifer Kehe (Kehe) received a 

telephone call from Gwen Kurashima (Kurashima) at HSTA requesting an extension for the Union 

to comment on BP 421 l. Upon notifying Guy Taj iri (Taj iri), who handled the consu lt and confer 

on behalf of the DOE, Kehe was told that Camacho had informed Tajiri that HSTA would be 

sending its comments. 

Kehe and Kitsu scheduled two meetings regarding BP 4211 with Camacho, whicb 

Camacho canceled because of other commitments. During a February 1, 2008 call canceling one 

of those meetings, Kehe informed Kurashima that the HSTA comments would be welcomed 

"sooner than later because the policy was, in fact, coming up for Board approval," and that the 

DOE was trying to schedule these meetings before the February BOE meeting. 

By a February 15, 2008 ema.il to Kehe, Camacho responded to the November 7 , 2007 letter 

but did not request bargaining. The email stated in relevant part: 

I understand that the matter of Proposed Policy #4211 will be taken 

to the Board of Education sometime next week. HSTA's written 

response is forthcoming. However, in the meantime, please 

communicate to the Board that the HST A has reservations on this 

policy. 

Prior to the February 2 1, 2008 BOE General Business Meeting (February 21, 2008 BOE 

meeting), Kehe informed Kitsu of Camacho's February 15, 2008 email indicating the Union's 

reservations regarding BP 4211. 

On February 20, 2008, Camacho sent a letter with a subject of "Consult and Confer 

Regarding Board of Education Approved Department of Education Proposed Policy #42 l l '' 
(February 20, 2008 HST A letter) to Ckei , stating in pertinent part: 
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Thank you for the opportunity to respond to your letter dated 

November 7, 2007 regarding the proposed Policy #4211 entitled 

"Department of Education Anti-Harassment, Anti-Bullying and 

Anti-Discrimination Against Student(s) by Employees". 

*** 

The policy, as drafted , has fallen short in many respects. It does not 

address the way in which each person in the school setting, including 

the teacher, is treated and protected. It doesn't approach the depth 

and breath [sic] of the recommendations for addressing harassment 

as tabled at the Board of Education on September 10, 2007. It was 

unfortunate that there were no public school teachers represented on 

the SS-CAC because they could have provided important 

information and knowledge of the issues. The participation of staff, 

including teachers is very important in establishing policies, and 

accompanying procedures in regards to advancing respectful 

communities in regards to race relations race relations [sic] , national 

origin, ancestry, color, cross cultural, religion , sex, gender identity, 

physical and mental disability, socioeconomic status, physical 

characteristics and human rights understanding. 

We look forward to a policy that will address a comprehensive 
approach to safe schools in keeping with the SS-CAC Committee 
recommendations. Such a policy could also incorporate Regulation 
# 1110-7 Safe Workplace Policy. However, we would note that 
Regulation #1110-7 should also be revisited. Our limited experience 
with this policy indicates to us that it is inconsistently implemented. 
We further note that Regulation # 1110-7 appears to have been 
prematurely implemented without clear definitions , investigation 
directives and procedures. We welcome a policy that covers all 
administrators, teachers, staff and students within school 
communities in the workplace and their interactions with each other. 

As is the case for all policy and regulation proposals, the [HST A] 
reserves its right to continue to comment as it evolves th.rough 

implementation. 
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Kehe received the February 20, 2008 letter on or about the following 

day. 

Camacho did not attend the February 2 J, 2008 BOE meeting. While Maurice Morita 
(Morita) from HSTA was in attendance, HSTA raised no concerns at the meeting regarding the 

proposed BP 421 I. 

At the February 21, 2008 BOE meeting, the BOE unanimously approved the proposed BP 

4211 with typographical corrections. 

At that same meeting, the BOE adopted Board Policy 2050 IMPLEMENTATION OF 

BOARD OF EDUCATION POLICY (BP 2050) setting forth specific criteria that the DOE was 

required to consider in developing an implementation plan. BP 2050 provided in relevant part: 

Unless otherwise specified by the Board, the Department of 

Education (Department) shall have up to 45 days from the date the 

Board adopts a new Board policy or proposed amendment(s) to an 

existing Board policy, to submit an implementation plan to the 

appropriate Bo,u·d committee. 

After the February 21, 2008 BOE meeting, HSTA received no official notification of the 

adoption of the poJicy from the DOE or the BOE. 

However, by a February 22, 2008 letter, Ikei responded to Camacho's February 20, 2008 

HST A letter, stating in relevant part: 

You stated in your letter, "Hawaii State Teachers Association 
(HSTA) supports such a policy and does not believe that workplace 
violence includes not only physical assaults, but any act at work in 
which a person is abused, threatened, intimidated, bullied, assaulted 
or experiences fear. " l would like to clarify that DOE proposed 
Policy #4211 is not an anti-discrimination , anti-harassment or anti
bullying policy for employment purposes. This policy is clearly 
identified for students. The policy clearly states that it is for the 
protection of students against employees who may harass, 
discriminate, or bully children. 

You also claim that the policy falls "short in many respects." You 
stated that it does not address the way in which teachers would be 
treated and protected. Plea e note that the collective bargainfog 
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agreement covers these teachers' rights and protections adequately. 
Further, the DOE wil l follow its normal course in developing 
regulations and procedures as it always does immediately after a 
policy is adopted. Normal disciplinary procedures will be fo llowed 
as uullineu in the culleclive b,u-gain ing agreemenl and other DOE 
ru les, pol icies and/or procedures. 

Your letter goes on to state that the policy does not approach the 
depth and breath [sic] of the recommendations for addressing 
harassment as tabled at the Board of Education on September I 0, 
2007. This policy did not go to the Board of Education on September 
10, 2007. This policy went before the Committee on Special 
Programs on November 5, 2007 and on November 7, 2007, the 
request for Consult and Confer was sent to your office. 

It is not clear as to why you believe that DOE Policy # 1110-7, the 
Safe Workplace Policy, which addresses workplace violence, 
should be incorporated into DOE Policy #42 11 , which is intended 
to cover student protection. In most of our investigations, if there are 
aUegations that an employee, including a teacher, was violent at the 
workplace, it would be investigated; however, DOE Policy # 1110-7 
is strictly limited to employee workplace violence, and not students. 

It is my understanding that Susan Ki tsu, Director of the Civil Rights 
Compliance Office, and Jennifer Kebe, Labor Relations Specialist 
scheduled two meeting times to meet with you to discuss this 
important issue, and both times, you cancelled due to other 
commitments. We are still willing to discuss this fu rther should you 
have any additional concerns. Please feel free to contact Susan Kitsu 
at 586.332 l directly if you would like to schedule a time to meet. 

In March 2008, Shannon Garan, a teacher on leave assigned to work on HSTA legislative 

matters who attended the March 25, 2008 BOE meeting, notified Camacho of the adoption of the 

policy. 

Camacho agreed that there was a consult and confer on BP 42 11 . 

By a May 12, 2008 letter from Camacho to Ikei (May 12, 2008 letter), HSTA sent its first 
request to the DOE "to negoti ate over changes in terms and conditions of employment resulting 
from the unilateral formulation, adoption, and implementation of Policy No. 42 11" and a request 
for information, which stated in relevant pa.It: 
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The aforementioned policy, standard, documents, the proposed 
repeal of title 8, subti tle 2, chapter 41 of the DOE, and 
implementation forms result in significant and material impacts on 
wages, hours, terms and conditions of emp loyment of bargaining 
unit employees and changes existing te rms and conditions of 
employment. 

A review of available records indicate that the DOE (a) has adopted 
a vague an [sic] ambiguous standard of conduct and invites 
numerous complaints against teachers; (b) provides for "zero 
tolerance" resulting in termination or other adverse action regardless 
of circumstances; (c) adopts a new standard of proof i..e. , if "any 
evidence corroborates an allegation"; (d) changes the "proper cause" 
standard of Article V; (e) modifies due process requirements and 
procedures; (f) eliminates reasonable provisions for job security of 
employees; and (g) adopts confidentiality requirements which 
amend the right of the Association to information needed to enforce 
teacher protections and other provisions of the unit 5 agreement. 
This is not by any means an exhaustive listing of the impacts and 
changes to the terms and conditions of employment. These changes 
alone , however, require bargaining under Section 89-9 (a) , HRS. 

Moreover, in 2007 our legislature expanded the scope of permissible 
bargaining over criteri a and procedures re lating to "standards of 
work," "suspensions," "discharge and other disciplinary actions for 
proper cause." See Section 89-9 (cl), HRS. 

Accordingly, we request that the DOE cease and desist from its 
unilateral course of conduct, and barga in in good faith over the 
criteria and procedures pertaining to the aforementioned subject 
matter. Please designate your spokesperson fo r bargaining within 7 
days, indicating in writing when the DOE is prepared to commence 
negotiations. 

In addition. the HSTA requests the following in formation which 1s needed for 
bargaining within 7 days of thi s letter. 

I . A copy of any and all documents provided to and considered by the Ad Hoc 
Committee on School Safety on the basis of which the commi ttee purportedly 
determined ( I) "that the application of chapter 4 1 is ineffecti ve [sic] appropriately 
address the cu1Tc nt needs of stude nts regarding di scriminatio n, harassme nt. and 
bul lying," and (2) that chapter fails to account for discrimination, harassmenl and 
bull ying behavior that is based on categories other than traditional protected classes. 
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2. Did the Board of Education approve Policy No. 42 11 (dated March 28, 2008), or 
approve the recommendation to repeal chapter 4 1? lf so, when was the action taken? 
Please provide a copy of the Board minutes verifying the specifi c acti on taken by the 
Board . 

J. ls there any school in the countTy which has adopted a so-called "anti -bullying" and 
"cyber bullying" policy? If so. please provide a copy of the prior polic ies adopted by 
other schools. Tf not, please indicate the basis on wh ich the definition fo r the terms 
"anti-bullying" and "cyber bullying" was fo rmulated, the person who formulated it and 
the manner in which it was formulated. 

4. Please provide a copy of all written complaints filed by students and/or parents in 
the past two years against teachers which would fa ll within the definition of "bullying" 
as used in Policy No. 42 11 (dated March 28, 2008), and a copy of the actions taken by 
the DOE on the complaint. Please strike the names of the students, parents, and teachers 
so that confidentiality is ensured on the complaints and the acti ons taken. 

5 . Please provide a copy of any and all "regulations and procedures" re lating to Poli cy 
No. 42 11 (dated March 28, 2008) which includes "personne l action consequences for 
anyone who violates" said policy. ff there are not regul atio ns and procedures at this 
time, please provide a draft o f the proposed regul ations and procedures propo ed by 
the DOE. 

6. Please provide a true and accurate copy of any documents, records, or information 
the DOE has which substantiates or is the basis for its contention that "Policy No. 42 11 
is not an anti-discrimination, anti-harassment or anti-bullying policy for employment 
purposes" as alleged in a le tter dated February 22, 2008. 

7. Please provide a true and accurate copy of the orgarrizational chart, position 
descripti ons, and staffi ng roster of all jobs and employees under Susan H. Kitsu, 
director of civil ri ght compliance currentl y. 

8. Please provide a copy of all complaints filed against teachers which were 
investigated by Susan H. Ki tsu and her subordinates from Jul y 2007 to the present, and 
a copy of the final report of the results o f the in vesti gations. Please delete all names 
and personal information from the complaints and the reports 10 ensure confidenti ality. 

If the employer refuses to comply with its duty to bargain in good faith within 7 
days, we have no alternative except to pursue a prohibited practice complaint 
because of the timeframe [sic] for implementation indicated in the documents we 
have been provided. 

By a May 2 1, 2008 le tter , Ikei responded to Camacho's request for negotia ti ons over BP 
421 I , stating in pertinent part: 
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This is in response to your letter dated May 12, 2008 wherein you 
request the Board of Education and the Department of Education 
"negotiate over changes in terms and condition of employment 
resulting from the unilateral formu lation, adoption, and 
implementation of Policy Nu. 4211". 

By letter dated November 7, 2007, the Department of Education 
(DOE) sent a letter to the Hawaii State Teachers Association 
(HSTA) submitting then Proposed Policy #421 J [entitled 
"Department of Education Anti-Harassment, Anti-Bullying, and 
Anti-Discrimination Against Student(s) By Employees"J for consult 
and confer. ln that letter, DOE asked HST A for comment on the 
proposed policy. DOE also notified HSTA that if it did not receive 
a response by Decembe r I 0, 2007, DOE shall assume that HST A 
had no comment on the matter. 

On December 20, 2008 [sic],'xiii HSTA contacted DOE to request 
an extension oo providing comments on the policy. DOE allowed 
HSTA additional time for the consult and confer process. A consult 
and confer meeting was scheduled for Tuesday, February J 2, 2008 
but was canceled by HST A. 

By letter dated February 20, 2008, HSTA submitted its comments 
on the policy to DOE. There was no demand for negotiation by 
HSTA in this letter. At most, HST A stated it "reserve[ d] its right to 
continue to comment as it [the policy] evolves through 
implementation." (Emphas is added). DOE considered HST A's 
comments and responded to HST A by letter dated February 22, 
2008. 

HST A's request for negotiation was raised for the first time by letter 
dated May 12, 2008. DOE maintains that the adoption and 
implementation of the policy is not a subject of negotiation. Further, 
HST A's request for negotiation is untimely. 

2. DOE and HSTA's Lack of Consult and Confer and Request for 

Negotiations Regarding The IP 

The IP i a DOE and the BOE communication tool distributed to the Union or the 
employees only upon request. 
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Pursuant to the requirements of BP 2050,Xxi\ DOE had 45 days to present the BOE with the 

IP for BP 421 1, jncluding the time frame for implementation, communication plan, training plan. 

and proposed guidelines that included SP 0211. 

Kitsu started drafting the IP and SP 0211 immediately and simultaneously based on the BP 

2050 time frame and because the standard practice includes the implementation procedure for the 

policy and aligns with o ther provisions, inc luding the CBA. 

BOE approval was not required for the IP. On March 28, 2008, Hamamoto signed the IP , 

which enumerated under "Legal and Other Reference(s): Title VI of the Civil Rights Act of 1964, 

and as amended by Civil Rights Act of 1991; and Title IX of the Equal Education Amendments of 

1972, also known as the Patsy Takemoto Mink Equal Opportunity in Education Act; the Americans 

with DisabiJities Act of l 990; Section 504 of the Rehabi litation Act of 1973; First Amendment of 

the Federal Constitution; and First Amendment of the State Constitution. SP 02 1 l states in 

relevant part: 

1. Policy 
The Department of Education strictly prohibits discrimination, 
including harassment, by any employee against a student based on 
the following protected classes: race, color, national orig.in, sex, 
physical or mental disability, and/or religion. In addition to the 
above protected basis, the department strictly prohibits any form of 
harassment and/or bullying based on the following: gender identity 
and expression, socio-economic status, physical appearance and 
characteristic, and sexual orientation. 

A student shall not be excluded from participation in, be denied the 
benefits of, or otherwise be subjected to harassment, bullying, or 
discrimination under any program, service, or activity of the 
Department of Education. 

The Department of Education expressly prohibits retaliation against 

anyone engaging in protected activity. Protected activity is defi ned 

as anyone who files a complaint of harassment, bullying, or 

discrimination, participates 111 complaint or investigatfon 

proceedings dealing with harassment, bullying, or discrimination 

under this policy, inquires about bis or her rights under this policy, 

or otherwise opposes acts covered under this policy. 
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The Department o f Education shall develop regulations and 
procedures relating to this policy that wi ll include personnel action 
con equences for anyone who violates this policy. 

2. Background 
This policy was in part developed to assist the Department o f 
Education with its compliance of the following federal laws: Title 
Vl of the Civil Rights Act of 1964, and as amended by Civil Rights 
Act of 199 1, and Title lX of the Equal Education Amendments of 
J 972. also known as the Patsy Takemoto Mink Equal Opportunity 
in Education Act, the Americans with Disabilities Act of J 990, and 
Section 504 of the Rehabilitation Act of 1973. 

*** 

The goal of this policy is to ensure that there is no harassment, 
discrimination, and/or bullying of students by employees. 

*** 

9. Policy Implementation Plan 
Rollout Communications and Training Plan 

A. Key Messages and Objectives: 

The DOE does not to lerate any form of harassment, bullying, and/or 
discrimination agai nst a student by an e mployee or o fficially 
recognized volunteer of the department. Any complaints will be 
immediate ly investigated , and if any evidence corroborates an 
a llegation , prompt action will be taken by the proper officials, up to 
termination and in Une with provis io ns under collective bargaining 
agreements, laws, rules, DOE policies and procedures, and other 
relevant authorities. 

The DOE did not request a consult and confer with HSTA regarding the IP. 

3. DOE and HST A Consult and Confer and Request for Bargaining Regarding 

SP 0211 

The DOE's implementation of BP 42 11 included SP 021 1. 

The DOE did a consult and confer on SP 0211. 
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In drafting SP 0211, Kitsu considered federaJ laws and guidelines, including Title VI and 
Title IX, the Americans with Disabilities Act, and Section 504, and information provided by other 
school districts regarding the legal requirements for conducting investigations and severe, 
pervasive, or persistent conduct in violation of BP 4211. Specifically, regarding confidentiality, 
Kitsu relied on BOE Policy No. 1110-1 I in effect ar that time and the depanmental regulations 
thereon pertaining to employee discrimination complaints. 

On March 28, 2008, Hamamoto signed SP 0211 , which became effective upon her 

signature and applied to all DOE empJoyees. SP 0211 provides definitions of bullying, 

cyberbullying, discrimination, gender identity and expression, harassment, physical appearance 

and characteristic, retaliation , sexual orientation, and socio-economic status, stating in pertinent 

part: 

I. Purpose 
To describe the reguJations and procedures of the Board of 
Education's Anti-Harassment, Anti-Bullying, and Anti
Discrimination Against Student(s) by Employees Policy. 

2. Effective 
Upon Superintendent's approval. 

3. Applies To 
All State of Hawaii Department of Education employees. 

4. Introduction 
This policy was in part developed to assist the Department of 
Education with its compliance of the following federal laws: 
Title VI of the Civil Rights Act of 1964, and as amended by 
Civil Rights Act of 1991, and Title IX of the Equal Education 
Amendments of 1972, aJso known as the Patsy Takemoto 
Mink Equal Opportunity in Education Act, the Americans 
with Disabilities Act of 1990, and Section 504 of the 
Rehabilitation Act of 1973. 

*** 

6. Responsible Parties 
Civil Rights Com12liance Office 
The Department of Education ("DOE") , Office of the 
Superintendent's Civil Rights Compliance Office, shall 
coordinate the implementation of this policy. 

49 



Principals. Vice Principals, Complex Area Superin tendents, 
and/or the Civil Rights Compliance Office Specialists and/or 
Director 
Principals, Vice Principals, Complex Area Superintendents, 
anJ /ur the Civil Rights Cumpli anc.:e O ffh.:t.: Specialists anu/ur 
Director, inc luding, but not limited to, ass i tant 
superintendents, school admi nistrators, and other 
management personne l ,ue respons ible for maintammg a 
learning environment free o f hara smenl, bullying, and/or 
discrimination. 

Any principal , vice principal or complex area superintendent 
who witnesses or receives report(s) of harassment, bullying, 
or discrimi nation shall take immediate and appropriate action 
reasonably calculated to end the harassment, bullying, and/or 
discrimination. This means, the principal, vice principal, or 
complex area superintendent shall immediately contact the 
C ivil Rights Compliance Office to initiate an investigation 
into complaints stemming from allegations that fa ll under this 
policy. 

Staff 
While at school and during school-related function , 
employees have a responsibility to refrain from engaging in 
any behavior that vio lates a stude nt's or stude nts' rights under 
tbi policy. 

Student(s)/Parent(s)/Legal Guardian(s) 
Student(s) and their parent(s), or legal guardian(s) are 
expected to inform the principal , vice principal, complex area 
superintendent, or staff in the Civil Rights Compliance Office 
of any harassment, bullying, or discrimination that is covered 
unde r this policy in order to address and prevent further 
incidences from occurring. 

7. Limited Confidentialitv 
Reports and investigations will be conducted with as much 
discretion as possible. In fo rmation about the complaint and/or 
repo1t will be shared on a "need to know" basis only. 

8. Violation of Policy 
Employee(s) who are found to have violated this policy, after an 
internal admjnistrative investigation has been completed, may 
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receive disciplinary action as deemed appropriate by an appropriate 
administrator. Such action will be taken in accordance with DOE 
policies, regulations, rules, collective bargaining agreements, and 
other laws, rules, and regulations. 

9. Procedures for Filing a Complaint 
Any parent(s) or legal guardian(s) or a student, with the parent or 
legal guardian's knowledge, may file a complaint with a school 
administrator, the complex area administrator, or the Civil Rights 
Compliance Office staff on the Anti-Harassment, Anti-Bullying, 
and Anti-Discrimination Against Students by Employees Form. If 
the parent, legal guardian, and/or student chooses not to 
use the form, the complaint should nevertheless be accepted by the 
above entities and an immediate investigation should be initiated. 

An employee who witnesses or knows about any incident that falls 
under the policy, may also file a complaint concerning inappropriate 
conduct towards a student by either completing the complaint form 
or by informing the principal, vice principal , complex area 
superintendent, or the staff in the Civil Rights Compliance Office. 

Under SP 0211, the DOE provides the accused employee with a notification letter of the 

allegations but not a copy of the complaint. 

DOE Assistant Superintendent Sheri Lee (Lee) did not send a letter to HSTA Deputy 

Director Camacho submitting SP 021 l for consult and confer with a copy of the standard practice 

until June 12, 2008 after the Complaint was filed. 

In response, Camacho sent a July 1, 2008 letter, requesting bargaining over SP 0211 and 
requesting that additional specific information needed for bargaining be provided within seven 
days of the letter. 

The DOE never provided the requested information to the Union. 

By a July 8, 2008 letter, Lee responded that the DOE was in the process of reviewing the 
comments and concerns and that an official written response was forthcoming. 

4. Prior Practice Regarding Consult and Confer 

a. Consult and Confer Regarding Policies 
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The BOE deliberates an issue and estab lishes a policy to provide guidance Lo the BOE and 

the Department. Only the BOE has the authority to adopt and promulgate a policy. 

The normal process is that the DOE is required to consult and confer on BOE policies, The 
consult and confer occurs during the 45-day period between the Committee on Special Programs' 

adoption of a policy recommendation and the BOE' adoption of the policy, so a recommended 

policy is immediately sent out to the unions fo r consult and confer after being pa sed out of 

committee, and the response is submitted in writing. 

Regarding the Board Policy 11 JO-I I entitled DEPARTMENT OF EDUCATION 
APPLICANT AND EMPLOYEE NON-DISCRIMINATION POLICY (BP l l 10- 1 L) consult and 
confer process, after the BOE committee approved the proposed policy fo r full BOE approval, 
Kitsu sent the policy to the DOE labor relations office, which transmitted the proposed policy to 
the tlu·ee unions for consult and confer. 

Regarding BP J 110- 11 , Camacho sent an August 17, 2005 letter to DOE Assistant 
Superintendent Gerald Okamoto (Okan10to), stating, " [W]e find substantive changes to the intent 
of the policy. Therefore, we believe that such changes are inappropriate for the consult and confer 
process, and should be subject bargained collecti vely." 

In a subsequent letter to Okamoto, dated November 2, 2005 letter, regarding BP 1110-1 I , 
Camacho stated that whi le the HSTA "note[s] that the amendments to the proposed regulations 
and procedure adequately address our concerns" and "supports the intent of this policy, provided 
that as specific regulations, gu idelines, and procedures are developed by the Department of 
Education, we will reserve our right to continue comment as it evolves through implementation.' ' 

The consult and confer procedure regarding BP 4211 was similar to but not the same as the 
one used for BP 1110-1 L. 

Since 2005, the practice was that the Union had the abil ity to have input and provide 
comments at any time as the policy evolves through implementation and that changes would be 
made as appropriate. 

b. Consult and Confer On Prior Regulations and Implementation Plans 

The policy, the standard practice, and the implementation plan are distinguishable; and a 

teacher could allegedly violate both the policy and the standard practice. 

A standard practice provides for the manner in which a policy is implemented, including 

articulating the purpose, the individuals affected, and the responsibilities of the different levels of 

the Department. 
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The standard practice is not subject to BOE approval but is shared with the BOE to ensure 

that the policies were implemented "according to the Board's will." 

The standard practice and implementation plan were not created or developed until a BOE 

policy is approved. After the policy was sent for consult and confer, the DOE practice was to 

create the regulations, such as was done with BP 11 l 0-1 1. 

The DOE's estab lished practice regarding consult and confer on the regulations and/or 

standard practices was to remain open to concerns from the union and to "make adjustments if 

warranted" at any time. 

The DOE established practice was not to consult on an implementation plan. 

5. The Agreement Between The HSTA and the BOE, Effective July 1, 2007 -

June 30 2009 fo r Unit 05 

As under BP 1110-11 , any employee violating BP 4211 , SP 02 11 , or the IP is subj ect to 
discipline under the CBA. 

The DOE position is that any conflict between the standard practice and the CBA and any 

disc ipline taken agains t a teacher by the Complex Area Supervisor (CAS) or the Superintendent 

for vio lation of BP 421 l or SP 0211 has to be taken in accordance with the CBA and subject to 

the grievance and arbitration procedure. 

The HSTA and Respondent BOE are parties to the Agreement Between The HST A and the 

BOE, effecti ve July 1, 2007 - June 30, 2009 for Unit 05 (CBA). 

CBA ARTICLE V entitled "GRIEVANCE PROCEDURE" states in relevant part: 

A. DEFINITION. Any claim by the Association or a teacher that there has been 

a violation , misinterpretation or misapplication of a specific term or terms of 

this Agreement shall be a grievance. 

GRIEVING PARTY. Only teachers or their certified bargaining 

representative, sbaU have the right to institute and process grievances under this 
Article. 

*** 
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L. T he Employer has the right to suspend, demote, discharge or take other 

d iscip linary action against a teacher for proper cause. 

M . Disciplinary action taken against any teacher shall be fo r proper cause and shall 

be . ubject to the Grievance Procedure. An expedited grievance procedure shall 

be used fo r suspension or termination of teachers. The informal discussion 

and/or Step 1 of the grievance procedure shal l be wai ved. 

1f the grievance goes to arbitration, the arbitration process may be either 

conventional o r expedited. If expedited arbitration is used, either party shall 

have the right to file clo ing briefs. 

CBA ARTICLE IX entitled ' PERSONNEL INFORMATION" states in pertinent part: 

2. No material derogatory to a teacher's conduct, service, character, or personality 

shall be placed in his personnel file unless the teacher has had the opportunity 

to review such materi al and the opportunity to affix his signature to the copy to 

be filed, with the understanding that such signature in no way indicates 

agreement with the contents thereof. Teachers shall also have the right to 

submit a written answer to such material, and their answer shall be reviewed by 

the Superintendent or designee and attached to the file copy. Derogatory 

mate rials which teacher have not been given an opportunity to review shall not 

be used in any proceedings against them. 

CBA ARTICLE X entitled "TEACHER PROTECTION" states in relevant part: 

D. Any serious complaint or any repeated minor complaint, including anonymous 

complaints concerning a teacher, shall be reported immediately to the teacher 

by the supervisor receiving the complaint. The use of complaints and the filing 

of aid complaints shall be covered by Artic le IX - Personnel Information. 

Any teacher again t whom a seri ous complaint has been filed will have the 

opportunity to meet with the complainant(s). At the teacher's request, the 

supervisor shall be present at such a meeting. The supervisor shall call the 
complainant( ) fo r a meet ing at a mutually acceptable time by the teacher, the 

complainant(s) and the supervisor. 
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CBA ARTICLE XX.I entitled "MAINTENANCE OF BENEFITS" states in pertinent part: 

A. Except as modified herein , teachers shall retain all rights, benefits and 

privileges pertaining to their conditions of employment contained in the 
Standard Practices at the time of the execution of this Agreement. 

B. Subject to the foregoi ng paragraph, nothing contained herein shall be 

interpreted as interfering with the Employer' s right to make, amend, revise or 

delete any po11ion of the Standard Practices; provided, however, that the 

Association shall be consulted on any changes to be made. 

CBA ARTICLE XXIII entitled "ENTIRETY CLAUSE" states in relevant part: 

This document contains the entire agreement between the parties and no other 

agreement, representation or understanding will be bind.ing on the parties unless 

made in writing by mutual consent of both parties. 

Editorial revisions in the ratification copy of this Master Agreement between the 

Board and the Association may be made, provided that no items are substantively 

altered. 

6. HSTA's Position on Consult and Confer 

The HST A position is that the procedures for implementing BP 4211 and the impact of the 

policy are mandatory subjects of bargaining because BP 421 J, SP 0211 , and the IP violations could 

lead to discipline impacting wages, hours, terms and conditions of employment. HSTA's 

assertions rely upon the following testimony and evidence presented in the record. 

Camacho acknowledged that a policy, a standard practice, and an implementation plan are 

different and that there was a consult and confer regarding BP 4211 and SP 0211 in accordance 

with the normal process. 

Regarding an implementation plan, however, Camacho testified that there was no defined 

normal practice or process for DOE consultation or negotiation with the Union with respect to 

implementation plans and there was no consult and confer on the IP. 

Nonetheless , Camacho stated that the Union 's determination regarding whether there is a 

duty to bargain, rather than to consult and confer, is not limited to a policy or a standard practice 
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but by the document rece ived from the DOE putting forward a position impacting wages, terms 

and condition. of employment. 

At the hearing. Camacho stated that the terms "consult[]" and " negot iate" were different 

words with different meanings. Camacho further stated that the DOE' s wi llingness to remain open 

fo r comment. does not resolve the Union's concerns regarding the pol icy and the standard practice 

because of the Employer's ri ght to implement upon receipt of those comments. With a negotiable 

subject, however, the Employer is required to negotiate and cease and desist from implementation. 

Camacho testified that the failure to bargain concerns are not adequately addressed by the 

Union's right to grieve any alleged CBA vio lation by BP 4211 or SP 021 J through the grievance 

procedure to an arbi trator's decision and request appropri ate remedies, including re ciss ion of the 

discipline, because the issues of wi llful violat ions and "an insistence of one 's right to impose 

changes despite the fac t that there' s already an agreement in place" remain. 

Camacho testified that the specific concerns referenced in his February I 5, 2008 email 

were further discussion taking the conceptual to the practical, including the definitions of what 

constitutes harassment, bullying, and di crimination and the appropriate regulations or procedures 

that flow from those definitions, the lack of an HST A appointed teacher on the Safe Schools 

Community Advisory Commjttee that developed the po licy, and clarity regarding the impact on 

teachers and the type of protections in place within the chool setting. In short, Camacho stated, 

"[T]here was not a mutual understanding of the purpose of the policy as it relates to teachers." and 

the policy "had direct implications on the existing rights of teachers." 

Camacho testified that when he sent the February 20, 2008 letter to lkei, he believed that 

BP 4211 was a matter fo r consult and confer not bargaining. He characterized the statement in the 

letter, "As is the case fo r aJI policy and regulation proposals, the Association reserves its right to 

continue to comment as it evolves through implementatio n," as a generic statement " if the policy 

is revisited by the Board" and further clarified that, "[l]t could include standard practices, and ... in 

this case it probably would include the imple mentation plan." 

Camacho explained that the reason that reservations were expressed rather than a request 

for bargaining over SP 0211 when the policy was presented was because the process is " multi 

layer[ed].' ' Camacho further explained that while the Un ion may not see issues that should be 

negotiated until the standard practice articulates the procedure, it doesn ' t mean that " [W]e've 

waived our rights to negotiate the implementation of that policy," and the matter may shift from 

consultation to bargaining. 
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Camacho testified that between March and May 2008, "[T]here were a number of red 

flags," such as the BOE acting on a policy without being informed that the Union had requested 

bargaining over the policy; a "rash" of complaints and investigations of teachers based on 

ambiguous standards, rather than the CBA Article V j ust cause standards; and due process 
concerns regarding the right to face your accuser, know the nature of complaint, have information 

related to the complaint, and not have anonymous complaints used for the purposes of adverse 

action; and numerous inconsistencies between existing contractual rights for teachers and new 

standards being developed through the rules under the p51icy. However, Camacho was unable to 

specifically note anything in the policy or standard practice that was vague and ambiguous or 

which altered the just cause or the confidentiality standards. 

Finally, Camacho summed up his concerns regarding BP 42 LJ , SP 02 lJ, and the IP as 

fundamental due process that the investigation will be properly conducted , incJuding the right to 

know the nature of and who filed the complaint and a reasonable expectation of a timely 

investigation; and the unilateral changes to CBA Article X, such as the anonymous complaints and 

the requirement to inform the teacher of such complaints and to Article IX, Section A, which 

requires that the teacher be informed of anonymous complaints and that anonymous complaints 

cannot be acted on unless the requirements of that provision are met regardless of federal law 

precluding disclosure of a complainant without a release. Camacho further expres eel more 

specific concerns that the SP 0211 provision that any action be taken in accordance with DOE 

policies, regulations, rules, CBA provisions, and other Jaws does not relate to the release of 

confidential information; does not state that disciplinary actions will be taken with just cause; does 

not specify which CBA provisions will apply to any actions taken; is vague and ambiguous 

regarding the sharii1g of the complaint with the employee; and provides for an investigatory time 

frame that is too long after filing of the complaint, which require discussion in the context of the 

CBA. 

U. PROPOSED CONCLUSIONS OF LAW AND DISCUSSION 

A. Burden of Proof 

HRS§ 91- 10(5) states: 

(5) Except as otherwise provided by law, the party initiating the proceeding shall have the 

burden of proof, including the burden of producing evidence as well as the burden of 
persuasion. The degree or quantum of proof shall be a preponderance of the evidence. 
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Hawaii Ad mjnistrative Rules (HAR)§ 12-42-8(g)( l 6) of the Board ' s rules states: 

(16) The charging party, in asserting a violation of chapter 89, HRS, 

o r thi s chapter, shall have the burden of proving the allegations by a 

preponderance of the evidence. The party raising any subsequent 

issue shall have the burden o r prov ing that issue by a preponderance 

of the evidence. 

See also: Hawaii Gov ' t Emp. A, s ' n, Local 152 v. Keller , Board Ca. e No. CE- 13-597 , Decision 

No. 456, 6 HLRB 42 1, 429 (2005); United Public Workers, AFSCME. Local 646 v. Waihee, Board 

Case No. CE-01-1 22, Decision No. 309, 4 HLRB 742, 750 ( 1990) (Waihee) . The preponde rance 

of the evidence is defined as " proof which leads the [trier of fac t] to find that the exis tence of the 

contested fact is more probable than its existence." Minruch v. Admin. Dir. of the Courts, I 09 

Hawaii 220, 228 (citing Masaki v. Gen. Motor Corp. , 7 1 Haw. l , 14, 780 P.2d 566, 574 (1989)); 

Coyle v. Compton, 85 Hawaii 197, 202-03 ( 1997) (citing Strong, McCormick on Evidence§ 339, 

at 439 ( 4th ed. 1992)). Further, " the party required to carry the burden o f proof, must not only 

produce sufficient evidence but also support that evidence with arguments in applying the relevant 

legal principles." Waihee, 4 HLRB at 750. 

Tbis Board Member has further interpreted this section "to mean that the party required to 

carry the burden of proof, must not only produce sufficient evidence but also support that evidence 

with arguments in applying the relevant legal principles. Henceforth , if any party fails to present 

sufficient legal arguments with respect to any issue, this Board Member hall find that the party 

failed to carry its burden of proof and dispose of the issue accordingly." State of Hawaii 

Organization o f Police Officers (SHOPO) v. Fasi, Board Case No. CE- 12-66, Decis ion No. 161 , 

3 HPERB 25, 46 ( 1982) (Sanderson). See also: State of Hawaii Organization of Po lice Officers 

(SHOPO) v. Fasi, Board Case No. CE-12-63 , Dec is ion No. 162, 3 HPERB 47, 65 ( 1982); Hawaii 

Gov·c Emp. Ass' n. AFSCME, Local 152. AFL-CIO v. Sasano, Board Case Nos. CE-03-222a, 

Decis ion No. 361 , 5 HLRB 410, 421 (1994) (citing SHOPO v. Fasi, 3 HPERB 25, 46 ( 1982)). 

B . Re levant Statutory Provisions 

HRS § 89-3 states: 

§89-3 Rights of employees. Employees shall have the right of self-organization 

and the right to form , join, or ass ist any emplo yee organi zation for the purpose of 

bargaining collectively through representatives of the ir own choosing on questions 

o f wages, hours, and other terms and conditions of emplo yment, and to engage in 
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lawful, concerted activities for the purpose of collective bargaining or other mutual 

aid or protection, free from interference, restraint, or coercion. An employee shall 

have the right to refrain from any or all of such activities, except for having a payroll 

deduction equi valent to regular dues remitted to an exclusive representative as 

provided in section 89-4. 

HRS § 89- l 3(a) states in relevant part: 

§89-13 Prohibited practices; evidence of bad faith. (a) It shall be a 

prohibited practjce fo r a public employer or its designated representative wilfully 

to: 

( l ) Interfere, restrain , or coerce any employee m the exercise of any right 

guaranteed under this chapter; 

*** 

(5) Refuse to bargain collectively in good faith with the exclusive representative as 

required in section 89-9; 

*** 

(7) Refuse or fail to comply with any provision of this chapter; [or] 

(8) Violate the te rms of a collective bargaining agreement[.] 

HRS § 89-9 states in pertinent part: 

§89-9 Scope of negotiations; consultation. (a) The employer and the 

exclusive representative shall meet at reasonable times, including meetings 

sufficiently in advance of the February l impasse date under section 89-11 , and 

shal I negotiate in good faith with respect to wages, hours, the amounts of 

contributions by the State and respective counties to the Hawaii employer-union 

health benefits trust fund to the extent allowed in subsection (e), and other terms 

and conditions of employment which are subject to collective bargaining and which 

are to be embodied in a written agreement as specified in section 89-10, but such 
obligation does not compel either party to agree to a proposal or make a concession. 

** 
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(c) Except as otherwise provided in this chapter, all matters affecting 

employee relations, including those that are, or may be, the subject of a rule adopted 

by the employer or any di rector, shall be subject to consu ltation with the exclusive 

representatives of the employees concerned. The employer shall make every 

reasonable effort lo consu lt with exclusive representatives and consider their input, 

along with the input of other affected parties, prior to effecting change in any major 

policy affecting employee relations. 

(d) Excluded from the subjects of negotiations are matters of cla sification, 

reclassification, benefits of but not contributions to the Hawaii employer-union 

health benefits trust fund , recruitment, examination, initial pricing, and reti rement 

benefits except as provided in section 88-8(h). The employer and the exclusive 

representative shall not agree to any proposal which would be inconsistent with the 

merit principle or the principle of equal pay for equal work pursuant to section 76-

1 or wbjch would interfere with the rights and obligations of a public employer to: 

*** 

(4) Suspend, demote, discharge, or take other disciplinary action against 

employees for proper cause; 

This subsection shall not be used to invalidate provis ions of collective 

bargaining agreements in effect on and after June 30, 2007, and shall not preclude 

negotiations over the procedmes and criteria on promotions, transfers , ass ignments, 

de motio ns, layoffs, suspensions, terminations, discharges, or o the r disc iplinary 

actions as a permissive subject of bargaining during collective bargaining 

negotiations or negotiations over a memorandum of agreement, memorandum of 

understanding, or other supplemental agreement. 

Vio lations of the procedures and criteria so negotiated may be subject to 

the grievance procedure in the collective bargaining agreement. 

HRS § 89-1 O(d) provides: 
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(d) Whenever there is a conflict between the collective bargaining 

agreement and any of the rules adopted by the employer, including civil service or 

other personnel polic.ies, standards, and procedures, the terms of the agreement 

shall prevai l; provided that the terms are not inconsistent with section 89-9(d). 

C. Any Allegations Regarding The Refusal to Bargain Over BP 4211 , SP 0211, 

and the IP Are Either Untimely Filed and/or Untimely Requested by The HSTA 

and Must Be Dismissed. 

In Order No. 2548, the Board denied Respondents' motion to dismiss for untimeliness 

based on unclear and lack of material facts at the time regarding whether the Complaint was filed 

in a timely manner by failing to request negotiations within a reasonable time after receiving notice 

of the proposed policy. After the hearing on the merits, the Board concludes based on the full 

record that the allegations in the Complaint regarding the failure to bargain regarding BP 4211, SP 

0211 , and the IP are untimely and must be dismissed. 

HRS §377-9(1) states, "No complaints of any specific unfair labor practice shall be 
considered unless filed within ninety days of its occurrence." This 90-day requirement is made 
applicable to Chapter 89 prohibited practice complaints by HRS §89-14." In addition, HAR 
§ 12-42-42(a) states: 

A complaint that any public employer, public employee, or 
employee organization has engaged in any prohibited practice, 
pursuant to section 89-13, HRS, may be filed by a public 
employee ... within ninety days of the alleged violation. 

The Board has long held that this ninety (90) day statute of limitations is a jurisdictional 
requirement which the Board has no authority to waive. Accordingly, the fai lure to file a complaint 
within 90 days of its occurrence divests the Board of jurisdiction to hear the complaint. Nakamoto 
v. Department of Defense, Board Case No. CE-01-802, Order No. 20 lO, at * 15 (May 1, 2013) 
(Nakamoto Order). The Board ha construed the 90-day limitation period strictly and will not waive 
a defect of even a single day. Fitzgerald v. Ariyoshi, Board Case No. CE- 10-75, Decision No. 175, 
3 HPERB 186, 199 (1983) (citing Thurston v. Bishop, 7 Haw. 421 (1888) and Wong Min v. City 
and County of Honolulu , 33 Haw. 373, reh. den. ; [sic] 33 Haw. 409 (1935)); Nakamoto Order, at 
*15; Valeho-Novikoff v. Okabe, Board Case No. CU-05-302, Order No. 3024, at* 10 (October 6, 
2014). 

Moreover, the beginning of the limitations period does not depend upon actuaJ knowledge 
of a wrongful act. Rather, the applicable period begins to run when "an aggrieved party knew or 
should have known that his statutory rights were violated." United Public Workers, AFSCME, 
Local 646 v. Okimoto, Board Case No. CE-01-515, Decision No. 443, 6 HLRB 319, 330 (2003) 
(citing Metromedia, Inc .• KMBC TV v. N.L.R.B., 586 F.2d 1182, 1189 (8th Cir. 1978)). 
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Finally, "The lack of jurisdiction over the subject matter cannot be waived by the parties. 
If the parties not raise the issue, [the Board] sua spoll!e will , for unle juri diction of the [Board] 
over the subject matter exists, any judgment rendered is invalid. " Tama hiro v. Dep't of Human 
Servs., 112 Hawaii 388, 398, 146 P.3d 103, 113 (2006) (citing Chun v. Employees' Ret. Sys. of 
the State of Hawaii , 73 Haw. 9, 14,828 P.2d 260,263 (1992)). 

This Board Member determines that because the Complaint in this case was filed on May 
27, 2008, the 90-day limitations period began to run on February 28, 2008. 

HST A does not dispute that the date from which to determine the untimeliness of the 
complaint runs from when the Union knew or should have known that a prohibited practice has 
occurred. However, HST A maintain that in failure to bargain cases, the statutory bar does not 
run until the employer provides the union with notice of the unilateral change. Further, relying on 
the Board's decision in Hawaii Gov ' t Emp. Ass'n, Local 152, AFSCME. AFL-CIO v. Fasi , Board 
Case No. CE-03-28, Decision No. 73, l HPERB 641, 645-46 (1977) (Fasi), HSTA asserts that the 
claim for prohibited practice does not arise when the employer made the unilateral change, but 
when it clearly indicated "its intention not to negotiate" over the change. Accordingly, the Union 
takes the position that: I ) the date of accrual did not arise until April 14, 2008 when HST A became 
apprised of recent DOE actions clearly establishing the unilateral changes brought by the 
implementation of BP 4211; and 2) until May 21, 2008, DOE did not take the position that the 
adoption and implementation of BP 4211 " is not a subject of negotiations.'' 

This Board Member finds HSTA's position lacks merit for several reasons. First, any 
Complaint allegations regarding the negotiability of SP 0211 and the [Pare obviously untimely. 
The HSTA request for bargaining on SP 0211 was not made until Camacbo's July 1, 2008 letter, 
which was sent after the Complaint was filed. In addition, with respect to the IP, there simply was 
no specific request for bargaining. Second, regarding the issue of the negotiability of BP 42 11 , 
for the reasons more fully set forth below, this Board Member does not hold that the present case 
is a failure to bargain case. Hence, Fasi case is inapplicable because in that case, the Board held 
that the disputed issue of the installation, use, and removal of the two-way radio system was a 
negotiable subject. Third, even assuming that this Board Member accepts HSTA's position that 
this case is a failure to bargain case under Tomasu, HST A's position regarding the time limitation 
runs afoul of the Court's reasoning in that decision for the following reasons. 

Tomasu was an appeal from the Board's decision in Univ. of Hawai i Prof'! Assembly v. 
Bd. of Regents, Board Case No. , CE-07-124, Decision No. 303, 4 HLRB 689 (1990) (UHPA). ln 
that case, the Board dismissed the prohibited practice complaint based on a finding that the policy 
statement at issue was not bargainable because it merely complied with the federal Drug-Free 
Workplace Act (DFWA), 4 1 U.S.C. §§ 701 -707 (1988); 15 U.S.C. § 634(b)(6); and further, that 
the need for bargajnjng had not yet arisen because the Board or Regents of the University of Hawaii 
(BOR) had not attempted to implement the policy statement. On appeal, the Hawaii Supreme 
Court (Court) reversed the circu it court's affi rmance of the Board's decision , holding that because 
the DFW A inherently mandated implementation, the union "need not wait until the BOR attempts 
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an implementation of an apparatus to effectuate the policy" ... before it can demand bargaining on 
bargainable topics potentially affected by the DFW A.'. Tomasu, 79 Hawaii at 163, 900 P.2d at 
170. 1n so ruling, the Court reasoned: 

Whether the U HPA is entitled to demand bargaining over the 
implementation of the policy statement, however, also depends on 
when the duty to bargain arises. The duty to bargain arises in two 
circumstances potentially applicable to this decision: First, the 
obligation to bargain collectively forbids unilateral action by the 
employer with respect to pay rates, wages, hours of employment, or 
other conditions of employment during the term of a labor contract, 
even if the action is taken in good faith. It is well established that 
an employer's unilateral action in alteri ng the terms and conditions 
of employment, without first giving notice to and conferring in good 
faith with the union constitutes an unlawful refusal to bargain. 
Therefore, when the employer attempts to promulgate a policy that 
wi!J affect bargainable topics. the employer cannot do so without 
first initiating bargaining on such topics. 

Second, the duty to bargain also arises if a union unilaterally 
demands "midterm" bargaining, that is, bargaining midway through 
an active applicable collective bargaining agreement on bargainable 
subjects such as wages, hours, or terms of employment. Io National 
Treasury Employees Union v. Fair Labor Relations Authority, 258 
U.S. D.C. 176, 810 F.2d 295 (D.C. Cir. 1987), the United States 
Court of Appeals for the District of Columbia Circuit examined a 
request to bargain made under the auspices of the Federal Service 
Labor-Management Relations Statute, 5 U.S.C. §§ 70L-7135 (1982 
& Supp. U 1984), which dictates the scope of the employer's duty 
to bargain in in the public sector. In National Treasury, the union 
made a written request to bargain with respect to certain conditions 
of employment, such as the use of government cars, permission to 
work at home, and worksite selection. The employer contended that 
it made no duty to bargain because the agency had made no changes 
in the areas covered by the proposals. The employer asserted that 
the duty to bargain midway through a collective bargaining 
agreement arises only when the agency proposes changes. 

The National Treasury court examined the employer's duty to 

bargain in light of labor relations statutes enacted by Congress, the 

legislative intent behind the statutes, general ptinciples of labor law, 

and analogous statutes within private sector labor law, all of which 

displayed a long-established precedent that the duty to bargain 
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extended to midterm propo als initiated by either management or labor, 

provided that the proposals do not conflict with the existing agreement. 

See, e.g., NLRB v. Jacobs Mfg. Co. , 196 F.2d 680, 684 (2d Cir. 1952). 

Taking these considerations .into account and recognizing the statutory 

goal of "equalizing the positions of labor and management at the 

bargaining table," the National Treasury cou1t stated: 

There is nothing inherently threatening to management prerogatives, 

however, in allowing midterm bargai11ing by the union. To allow 

management to retain the r ight to raise new issues, but to deny that right 

to the employees' representatives would produce an inequality in 
bargaining power without express statutory support or strong policy 

justification. To limit the right of the union in midterm bargaining 

would provide management with an unwairnnted advantage whjch 

would violate a guid ing purpose of the statute. 

Consi tent with the above theories, the BOR cannot unilaterally implement policies 

that affect bargainable topics (such as wages, hours, or terms of employment), and the 

UHPA should be able to demand bargaining midterm on topics subject to mandatory 

bargaining. Thus, in combination with the principles discussed by the HLRB in Hawaii 

Fire Fighters. the duty to banrnin applies upon issuance of the policy statement if the 

topics covered in the statement over w hich the BOR is afforded discretion by the 

DFW A ai·e sub ject to mandatory bargaining. 

*** 

In the present case. the BOR asserts that because jt bas not yet attempted to implement 

the apparatus to effectuate the policy statement, the policy statement alone does not 

have an effect on wages, hours, or working conditions and therefore is not subject to 

the duty to bargain. We disagree. 

The DFW A does not merely mandate a policy statement setting forth the goals of the 

university; it also requires implementation. 

*** 
We therefore hold that, to the extent that the policy statement constitutes compliance 

with the DFW A, it is not bargainable. However, we also hold that, becau e the DFW A 

inherently mandates implementation, the UHPA need not wait until the BOR attempts 

an implementati on of an appai·atus to effectuate the policy. Because implementation 
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