
STATE OF HAWAII 

HAWAII LABOR RELATIONS BOARD 

In the Matter of 

DIRECTOR, DEPARTMENT OF 
LABOR AND INDUSTRIAL 
RELATIONS, 

Complainant, 

CASE NO. OSH 2011-19 
Inspection No. 313082570 
Issuance Date: September 14, 2011 

ORDER NO. 530 

ORDER DENYING 
REPSONDENT'S MOTION TO 
DISMISS CITATIONS; NOTICE OF 
SECOND INITIAL 
CONFERENCE/SETTLEMENT 
CONFERENCE 

and 

1 ST  GREEN SOLUTIONS, LLC, 

Respondent. 

ORDER DENYING RESPONDENT'S MOTION TO DISMISS CITATIONS 

I. FINDINGS OF FACT AND PROCEDURAL BACKGROUND 

On November 7, 2011, the Hawaii Labor Relations Board (Board) received a 
"Notice of Contest" involving Respondent 1 ST  GREEN SOLUTIONS, LLC 
(Respondent), from the Hawaii Occupational Safety and Health Division (HIOSH) of the 
Department of Labor and Industrial Relations, State of Hawaii. Respondent contested the 
Citation and Notification of Penalty issued on 09-14-2011, from Inspection No. 
313082570; specifically Respondent contested the following violations and penalties: 

Citation 1, Item la: 29 C.F.R. § 1910.332(b)(1) $1,500.00 
Citation 1, Item lb: 29 C.F.R. § 1910.333(c)(2) 
Citation 1, Item 2: 	29 C.F.R. § 1910.334(c)(3) $1,500.00 
Citation 1, Item 3a: 29 C.F.R. § 1910.335(a)(1)(i) $1,500.00 
Citation 1, Item 3b: 29 C.F.R. § 1910.335(a)(1)(v) 
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Respondent asserted that it is not an employer and does not have employees. 

Citation 1, Item la: 

29 C.F.R. § 1910.332(b)(1) provides: 

Practices addressed in this standard. Employees shall be trained in 
and familiar with the safety-related work practices required by §§ 
1910.331 through 1910.335 that pertain to their respective job 
assignments. 

The Citation and Notification of Penalty attached to the Notice of Contest alleges 
this provision was violated because: 

An employee injured in an Arc flash/blast incident was not familiar 
with the safety-related work practices required by §§ 1910.331 
through 1910.335. Specifically, he did not have the skills and 
techniques necessary to determine the nominal voltage of exposed 
live parts, and in the use of electrical protective equipment when 
working in areas where there are potential electrical hazards. 

Citation 1, Item lb: 

29 C.F.R. § 1910.333(c)(2) provides: 

Work on energized equipment. Only qualified persons may work on 
electric circuit parts or equipment that have not been deenergized 
under the procedures of paragraph (b) of this section. Such persons 
shall be capable of working safely on energized circuits and shall be 
familiar with the proper use of special precautionary techniques, 
personal protective equipment, insulating and shielding materials, 
and insulated tools. 

The Citation and Notification of Penalty attached to the Notice of Contest alleges 
this provision was violated because: 
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An employee injured in a [sic] Arc flash/blast incident lacked the 
knowledge & expertise needed to tell the difference between High 
voltage and Low voltage switchgear components and bus 
conductors. The employee also was not familiar with the proper use 
of personal protective equipment. 

Citation 1, Item 2: 

29 C.F.R. § 1910.334(c)(3) provides: 

Rating of equipment. Test instruments and equipment and their 
accessories shall be rated for the circuits and equipment to which 
they will be connected and shall be designed for the environment in 
which that will be used. 

The Citation and Notification of Penalty attached to the Notice of Contest alleges 
this provision was violated because: 

An employee injured in an Arc flash/blast incident was using a Fluke 
336 Cat II True RMS clamp meter to check the voltage on a High 
voltage 12,470 volt switchgear enclosure. The Fluke clamp meter 
was rated at 600 volts. 

Citation 1, Item 3a: 

29 C.F.R. § 1910.335(a)(1)(i) provides: 

Employees working in areas where there are potential electrical 
hazards shall be provided with, and shall use, electrical protective 
equipment that is appropriate for the specific parts of the body to be 
protected and for the work to be performed. 

The Citation and Notification of Penalty attached to the Notice of Contest alleges 
this provision was violated because: 
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An employee working in a High Voltage switchgear enclosure was 
not using any type of electrical protective equipment. An Arc 
flash/blast occurred and the employee was injured. 

Citation 1, Item 3b: 

29 C.F.R. § 1910.335(a)(1)(v) provides: 

Employees shall wear protective equipment for the eyes or face 
wherever there is danger of injury to the eyes or face from electric 
arcs or flashes or from flying objects resulting from electrical 
explosion. 

The Citation and Notification of Penalty attached to the Notice of Contest alleges 
this provision was violated because: 

An employee working in a High Voltage switchgear enclosure was 
not wearing protective equipment for the eyes & face. An Arc 
flash/blast occurred and the employee was injured. 

On February 7, 2012, Respondent filed with the Board RESPONDENT'S 
MOTION TO DISMISS CITATIONS (Motion to Dismiss), asserting that the allegations 
contained failed to state a claim upon which relief can be granted and that judgment on 
the pleadings is therefore appropriate and should be entered in Respondent's favor. Mr. 
Rick Sparacio, Managing Member of Respondent, signed the Motion to Dismiss, and 
asserted the following: 

1 st  Green Solutions, LLC has no employees. I am self employed 
which the OSHA Act does not cover. All my income comes from 
personal investment funds. There is no OSHA issue and any 
labeling of panel would be required by the owner of the equipment 
to protect his employees. Due to this fact, I request immediate 
dismissal of the inspection listed above. 

On February 9, 2012, Complainant DIRECTOR, DEPARTMENT OF LABOR 
AND INDUSTRIAL RELATIONS (Complainant or Director) filed DIRECTOR'S 
MEMORANDUM IN OPPOSITION TO RESPONDENT'S MOTION TO DISMISS 
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CITATIONS (Memorandum in Opposition). Complainant Director asserted that "State 
law specifically holds that limited liability companies are responsible for the acts of their 
members and managers." Complainant provided, inter alia, the following facts through 
declaration attached to the Memorandum in Opposition: that Respondent is a limited 
liability company engaged in assisting its clients in using electrical energy more 
efficiently; Rick Sparacio is listed in Respondent's internet website as Respondent's 
general manager; Respondent's website identifies three other managers (operations 
manager, sales manager, and marketing manager); on May 6, 2011, Respondent arranged 
with Maui County to conduct a power assessment of several county buildings in 
Wailuku; that Mr. Sparacio was accompanied by at least one other manager of 
Respondent, Robin Heminway, as well as employees of the County of Maui during the 
assessment; that Mr. Sparacio and Mr. Hemingway located a transformer in the Kalana 0 
Maui building; that Mr. Sparacio was only wearing an aloha shirt, pants, and dress shoes 
when he opened the rear cover of the main service box with a screwdriver, then attempted 
to determine or confirm the voltage by using a Fluke 336 Cat II True RMS clamp meter, 
which was rated at 600 volts; that an explosion or arc flash occurred after he put the 
positive probe under the boot of the 12,470-volt bus bar and the negative probe on the 
side of the metal cabinet; and that Mr. Sparacio sustained serious injury as a result of the 
explosion. 

Director argues that a limited liability company is liable for actionable conduct of 
the members or managers: "A limited liability company, or LLC, is a hybrid business 
entity that offers all of its members limited liability as if they were shareholders of a 
corporation but treats the entity and its members as a partnership for tax purposes . . . A 
limited liability company has an existence separate from its members and managers." 
AmJur, NTS (New Topic Service), LLC, section 1, pp. 4-5. Director also cites to Hawaii 
Revised Statutes (HRS) § 428-302, which states, "A limited liability company shall be 
liable for the loss or injury caused to any person, or for a penalty incurred, as a result of a 
wrongful act or other actionable conduct of a member or manager acting in the ordinary 
course of business of the company or with authority of the company." 

Director further argues that HRS § 396-3 defines "employee" as "every natural 
person who is required or directed or permitted or suffered by any employer to engage in 
any employment, or to go to work or be at any time in any place of employment" and that 
Mr. Sparacio falls within that definition because he was one of four members who could 
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perform duties for the company, and performed an activity within the authority of the 
company when the incident occurred. Director also cites to Chung v. Animal Clinic, Inc., 
63 Haw. 642 (1981), where the Hawaii Supreme Court (Court) ruled that a sole director 
and sole stockholder and president of a corporation was also an employee for purposes of 
awarding workers' compensation to the injured worker. 

On March 5, 2012, the Board held a hearing on Respondent's Motion to Dismiss. 
The Complainant was represented by Herbert Lau, Esq, Deputy Attorney General. The 
representative for Respondent did not attend. The Board attempted to contact Rick 
Sparacio four times at the phone number he provided to the board: 855-384-7836. At 
each attempt, the Board received a recorded message indicating that the number is 
temporarily unavailable. The Board heard oral argument from the Mr. Lau and the Board 
took the matter under advisement.' 

In considering a motion to dismiss, the Board's consideration is strictly limited to 
the allegations of the Complaint, which are deemed to be true. See County of Kauai v.  
Baptiste, 115 Hawai`i 15, 24, 165 P.3d 916, 925 (2007) (citing In re Estate of Rogers, 
103 Hawai`i 275, 280-81, 82 P.3d 1190, 1195-96 (2003), reconsideration denied, 115 
Hawai`i 231, 116 P.3d 991. Dismissal is improper unless it appears beyond doubt that 
the complainant can prove no set of facts in support of the claim which would entitle the 
complainant to relief. Id. 

Additionally, when considering a motion to dismiss, the Board may review any 
evidence, such as affidavit and testimony, to resolve factual disputes concerning the 
existence of jurisdiction. Yamane v. Pohlson, 111 Hawai`i 74, 81, 137 P.3d 980, 9987 
(2006) (citing McCarthy v. United States, 850 F.2d 558, 560 (9 th  Cir. 1988); 5A C. 
Wright & A. Miller, Federal Practice and Procedure § 1350, at 213 (1990)). 

As cited by Director, HRS § 396-3 defines "employee" as "every natural person 
who is required or directed or permitted or suffered by any employer to engage in any 
employment, or to go to work or be at work at any time in any place of employment" 
(emphases added). In turn, the statute defines "employer" as including "every person 
which has any natural person in service" and "every person having direction, control, 
management, control, or custody of any employment, place of employment, or any 
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employee"'; "place of employment" as "any place, and the premises appurtenant thereto, 
where employment is carried on"; and "employment" as "the carrying on of any trade, 
business, occupation, or work, including all excavation, demolition, and construction 
work, or any process or operation in any way related thereto, in which any person is 
engaged to work for hire except domestic service in or about a private home." 

Accordingly, HRS § 396-3 does not expressly include, or exclude, limited liability 
companies from the scope of the definitions of "employer"; "employment"; or "place of 
employment." As argued by Director, the definition of "employee" would include Mr. 
Sparacio, as he was performing authorized activities in furtherance of the company's 
business. Furthermore, Respondent would meet the definition of "employer" to the 
extent it has a "natural person in service" having "direction, management, control, or 
custody of any employment, place of employment, or any employee." Furthermore, 
while the Board is unaware of Hawaii case law dealing with the issue of whether a 
limited liability company is an "employer" for HIOSH purposes, in the analogous case 
Chung v. Animal Clinic, Inc., 63 Haw. 642 (1981) cited by the Director, the Court found 
the shareholder of a corporation to be an employee for purposes of workers' 
compensation. 

Here, the burden is on Respondent, as the party moving for dismissal, to prove 
"beyond doubt that the complainant can prove no set of facts in support of the claim 
which would entitle the complainant to relief." County of Kauai v. Baptiste, 115 Hawai`i 
15, 24, 165 P.3d 916, 925 (2007). For the reasons discussed above and crediting 
Director's Memorandum in Opposition, the Board finds and concludes that Respondent 
has not met its burden of proving that dismissal is appropriate. Accordingly, the Board 
hereby denies Respondent's Motion to Dismiss. 

ORDER 

For the reasons discussed above, the Board hereby denies RespOndent's Motion to 
Dismiss Citations. 

NOTICE OF SECOND INITIAL CONFERENCE/SETTLEMENT CONFERENCE 

NOTICE IS HEREBY GIVEN that the Hawaii Labor Relations Board 
(Board) will conduct a second initial conference/settlement conference (Conference) in 
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the above-entitled case on December 11, 2013 at 10:00 a.m. in the Board's hearing 
room, Room 434, 830 Punchbowl Street, Honolulu, Hawaii. 

The conference will be held to simplify the issues, establish deadlines, and 
discuss possible settlement and any other matters which will aid in the orderly resolution 
of the appeal. Respondent is requested to submit an initial conference/settlement 
conference statement no later than three (3) business days prior to the conference." (A 
sample format is available from the Board or on the Board's website at 
www.hawaii.gov/labor.)  

THE APPEALING PARTY'S FAILURE TO ATTEND THIS SECOND INITIAL 
CONFERENCE MAY BE GROUNDS FOR DISMISSAL OF THE APPEAL. 

All parties have the right to appear in person and to be represented by 
counsel or other representative. The Board encourages the parties to have a 
representative, with settlement authority and/or is familiar with the dispute, appear 
at the initial conference/settlement conference. 

Any party not residing on the island of Oahu may appear telephonically at 
the conference by calling Ms. Nora Ebata or Ms. Sau Lan Leung of the Board at (808) 
586-8610, (808) 586-8847 (TTY), or 1 (888) 569-6859 (TTY neighbor islands) to make 
the necessary arrangements no later than ten (10) days prior to the conference. 

Auxiliary aids and services are available upon request; call Nora Ebata at 
(808) 586-8610, (808) 586-8847 (TTY), or 1 (888) 569-6859 (TTY neighbor islands). A 
request for reasonable accommodations should be made no later than ten working days 
prior to the needed accommodation. 

If Complainant has not already provided a copy of its investigative file 
to Respondent, then Complainant is directed to forthwith provide the Respondent 
with a copy of its investigative file. The parties are encouraged to discuss possible 
settlement and any other matters which will aid in the orderly resolution of this 
case. 

DATED: Honolulu, Hawaii, 	November 1, 2013 

HAWAII LABOR RELATIONS BOARD 
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/6,4,01)al )11114-112/1X2)  
SESNITA A.D. MOEPONO,IMember 

ROCK B. LEY, Member ty 

NOTICE TO EMPLOYER 

You are required to post a copy of this notice at or near where citations under the Hawaii 
Occupational Safety and Health Law are posted at least five working days prior to the 
conference date. Further, you are required to furnish a copy of this notice to a duly 
recognized representative of the employees at least five working days prior to the 
conference date. 

Copies sent to: 

Herbert B.K. Lau, Deputy Attorney General 
Rick Sparacio, Managing Member 

On March 7, 2012, the Board was informed by its Executive Officer by email that "Rick Sparacio left a message on 
the answering machine on 3/6 around 5:54 p.m. — he said he got an email to call in for a hearing. I returned his call 
at the phone number he left — (670) 285-2830 — and told him that at the time for the hearing, the Board tried to reach 
him at the telephone number previously provided but couldn't reach anyone; that the Board proceeded to conduct 
the hearing on the motion and took the matter under advisement; and the Board would issue an order on the motion. 
I asked him if we should contact him at the phone number he provided yesterday — he said he could be reached at 
that number." 

" Complainant's Initial conference/settlement conference Statement of Complainant Director of Labor and Industrial 
Relations was filed with the Board on December 29, 2011. 

OSH 2011-19 — Director, Department of Labor and Industrial Relations and Pt Green Solutions, LLC — Order No. 5 3 0 
Order Denying Respondent's Motion to Dismiss Citations 
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