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FINDINGS OF FACT, CONCLUSIOMNS OF LAW
AIID ORDIRS

On December 4, 1¢74, Pctitioner UNIIVERCITY CF BAWAII
PROILSSIONZL ASSEMBLY (hereafter UIIPA) reauested the Fawaii
Mubhlic Lmployiient Relations Poard (hereafter Eoard) to certify
the rcasonahleness of its proposed service fee of $102 per vear
retroactive to loverber 1, 1274, the date of its certification
as the exclusive representative of unit 7, faculty of the Uni-
veristy of Fawaii and the Community College System.i

2 formal hearing after due notice was held Lbefore
the entire Doard on December 19, 1974. 1!essrs. John Thomnpson,
James Dutler and Charles !‘cClain, Jr., testified on hehalf of
UliPs.. Mo person appeared at the hearing in opposition to
UIlPA's petition. Iowever, a unit 7 faculty memker who was
rresent at the hearing did express from the floor his concern
recarcding the doul le per capitas and his satisfaction with the
Poarcd's incguiry respecting the douhle per capitas.'

UIIPA's attorney, !'r. Benjamin Sigal, suhmitted a
brief in support of UEP.L's petition on January 10, 197%.

The Foard, having revicvea all exhikits, the official
transcript and UFPL's brief, herely malies the folloving

findings of fact, conclusions of lair anc¢ orders.
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FINDINGS OF FACT

1. Petitioner UHPA is the exclusive representative
for all employees in bargaining unit 7 as definéa-in Subsection
89-6(a) (7), Hawaii Revised Statutes (hereafter HRS), and was
certified as such by this Board on November 1, 1274. Case
R-07-14 (b)), Decision 53.

2. The service fee for unit 7 employees was $102
per year ($8.50 a month). Said service fee had been payable
to the Hawaii Federation of College Teachers, Local 2003,

AFT (AFL-CIO), the then exclusive representative, but was
terminated on MNovember 1, 1974, in accordance with Section 89-4,
HRS, when UHPA was certified as the new exclusive represen-
tative of unit 7. Order 4, relating to Cases SF-07-9 and
SF-07-19, Degisions 31 and 52.

3. At the present time there are approximately 2,515
employees in bargaining unit 7 (Tr. 5).

4., The UHPA membership is approaching half the num-
ber of employees in its bargaining unit (Tr. 17). Membership
dues are $8.50 per month or $102 annually (Tr. 64).

5. UHPA is affiliated with two national organi-
zations, the American Association of University Professors
(hereafter AAUP) and the National Education Association (here-
after NEA). The dual national affilétion resulted when
UHPA (a coalition between two local organizations -- the AAUP
chapter and the NEA affiliate) was formed and its members de-
cided that they could use the assistance of both organizations
(Tr. 57), who agreed to furnish to UHPA all services that
any of their affiliates had received (Tr. 11).

6. Along with its petition, UFPA submitted a

budget adopted by its Board of Directors, which covers the
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fiscal period commencing Movembher 1, 1974, and ending Octoher
31, 1975. UFPA's total bhudgeted expenditures for said fiscal
period are estimated at $317,500.

Since UFPR was only certified as the exclusive
representative a month prior to filino the subject petition,
it did not submit any data on actual costs incurred. The
estimated expenditures in the budget are the only ficures
which UHPA submitted to suprort its proposed service fee.

7. Based on an annual service fee of $102 per em-
rloyee as proposed and a bargaining unit count of 2,500, UHPA
anticipates a service fee income of $255,000 during the afore-
said fiscal period.

8. The UHEPA Board of Directors approved, in effect,
an unbalanced budget, insofar as cstimnated expenditures exceed
anticipated income. The hudget as presented shows a substantial
deficit of $€2,500 during UIIPA's first operational year as
exclusive representative of unit 7.

¢. Mr. John Thompson, Vice President of UI'PA, was
involved in preparing the UHPZ budget. Ile stated that UEPA
expects to meet the $€C2,500 deficit first by grants from its
national organizations and if such grants prove insufficient,
then UIPZ would seel: loans from either its nationals or
perhaps other places (ir.-12).

The topic of direct grants'from the AAUP and the I
to assist UIIPA in starting up costs in the first year of
bargaining was under discussion at the time the hearing was
held (Tr. 12, 23, €0). There were still no commitments made
by the I'EA and the AAUP when UINPA submitted its krief, since
the UEPA's attorney indicatecd therecin that discussions respect-

ing direct grants were still in progress.



10. Tor purposes of discussion and review of the
record in the instant case, UFPA's hudget is divicded into
two broad categories -- the UIIPA's own opcrating expenses and
per capita dues payments.

UHPLA has allocated $192,500 of its total hudget
for its own operating expenses. The remaining $125,000 or
39% of its budget is earmarked for per capita dues payments,
i.e., $62,500 each to the MEA and the AAUP.

1l1. With respect to UEPA's own estimated operating
expenses, the record shows that three staff positions had not
yet been filled. The UIIPA is in the process of recruiting for
these positions with annual salaries hudgeted as follows:
$17,000 for field representative, $1€,000 for another field
representative and ¢€13,000 for office manager (Tr. 75, 76).
These positions constitute the only items among the UHPA's
operating expenses where it was apparent that variances would
result between budgeted and actual costs, the amount of which
would depend on the duration these positions remained vacant.

The evidence was uncontroverted with respect to
UHPLA's remaining operating expenses, inasmuch as UIPA has
had only a month and a half of experience as the exclusive
representative and the budget is for estimated costs to ke
incurrec durinc the fiscal period ending Octoher 31, 1©75.

12. The bulk of the record dealt with the per capita
portion of UIPA's budget. Under the hudget as submitted,
each national would receive $£25 ner year from each unit 7 em-
ployee. In the case of the !'2, said amount is ecual to the
full fee which the MEZX charges its affiliates (Tr. 24). 1In
the case of the ARAUP, said amount was derived from an estimate
of the average dues paicd to the AAUP. The AAUP national dues

vary according to salarv -- the hichest beinc €36 pnr vear and



the lowest ¢12 per year. The average is $25 per year, vhich
is, although it is averagec¢, a full fee (Tr. 39).

From the perspective of an individual unit 7 employee,
this means that $50 out of a proposed annual service fee of £102
or 49% of said fee would he allocable to rer capitas.

13. Mr. James Butler, West Coast Regional Director
and Associate NDirector of Affiliate Relations for the MFA, and
Mr. Charles McClain, Jr., Associate Secretary and Assistant
Counsel for the AAUP, testified on the full range of services
each respective organization had to offer to UFPA as an
affiliate. TCoth organizations would make the following services
available:

(a) assistance in negotiations, e.g., analyzing

and criticizing contract proposals and con-
tract language, providing resource cdata and
the use of its professional staff for con-

sultation (Tr. 21, 27-29, 33, 34);

(k) assistance in contract enforcement, e.g

g0
processing grievances, screening grievances
for arbitration and data on arbitration
awvards (Tr. 21, 22, 34, 56);

(c) legal assistance, e.g., litigation on fac-
ulty rights and the protection of individual
members (Tr. 22, 34, 37);

(G) 1lokbying and legislative activities on behalf
of higher education (Tr. 1%, 20, 25, 56, €0);

(e) pubklications (Tr. 23, 35),
(f) training activities on negotiations, contract
acministration, academic governance, communi-
cations and public relations (Tr. 22, 35, 42,
40~-51, 5€); and
(g) direct grants (Tr, 23, 60).
14, 1In view of the apparent overlap in the range of
services each national organization had to offer, the Eoard
vas concerned about the possible duplication of services. Al-
though there was testimony to the effect that the services which

UHPA vill receive from each national are rnot exnected to he

similar (Tr. 13), that each naticnal has greater strength ancd



experience than the other in different specific areas (Tr. 40),
and that the services of both organization will complement each
other (Tr. 14, €65), the record discloses that the intent to
coordinate the services of both nationals to avoid duplication
of services has not materialized (Tr. 40, 5€, €2). Some progress
in trying to coordinate activities has hecn made, but the spe-
cific details on a plan of services has yet to be worked out at
a meeting among the national representatives of the NEA and the
AAUP and the representatives of UIIPA some time in the near
future (Tr. 62).

15. In answer to questioning concerning the value
of services to be rendered by each national, !r. Thompson
replied that, in his opinion, cach would provide an estimated
value of services worth $25 per person per year (Tr. 66).

Mr. McClain also stated that the RAUP estimates that the value
of its services will exceed $€2,500, the amount of money it
would receive in per capita dues (Tr. 52).

The record, however, is devoid of any evidence which
substantiates the above estimates, i.e., the value of services
would egual or exceed per capita dues. The only service that
was assigned an estimated dollar value was the availalbility of
a professional university budget analyst. !Mr. !McClain's rough
estimate was that professional fees and travel for a hudaget
analyst micht amount to two or three‘thousanﬁ dollars.

Despite further questionirg recarding the estimated
value of specific services, neither THPZ, the MI'2 or the
AAUP attempted to assign estimated dollar valucs to any of
the other services which the nationals would male availakle to
UEP2R or had already provicded UHEP’.

14, Thus far, the specific services rerndered by

each national orcanization are as follovs:



(a) Nrr -- provided apprroximately a dozen systeom
contracts and scrvices regarding contract
provisions, dealing particularly with com-
munity colleges (Tr. 70), sent a contract
specialist consultant to Fawaii for four
days (Tr. 75) and talkecd to UHPA about how
to organize chapters (Tr. 75);

(h) 2AUP -- provicded ten to fifteen contracts
(Tr. 62) and resource data on faculty sal-
aries (Tr. 48, 58), sent consultative staff
to Fawaii to assist in negotiations, one was
here three or four days and another was here
two days (Tr. 68), and engaged in telephone
consultation and correspondence with ULPA
regarding contract proposals and contract
language (Tr. 34).

Although the full range of services of each national
organization (listed under Findings of Fact 13) are availablec
to UIPA as an affiliate, the above were the only services

which UEPA has utilized or received to date.

CONCLUSIONS OF LAV

1. UHPA's operating expenses. DBased on the evidence

presented during the hearing, the Board finds that the expendi-
tures to be made out of service fees by UIPA for its own
operating expenses are proper under the provisions of Suhsection
89-4(a), FRS. UIPL estimates that approximately $192,500
will be necessary for operating costs during its first fiscal
year period ending Octoker 31, 1975.

The Board is cognizant of the three vacant staff posi-
tions -- two field representatives and an office manager --
the estimated annual salaries for which were used to justify
the proposed service fee. FHowever, since the amount of the
variances cannot be determined until the positions are filled
and actual salaries are sect, any necessary acdjustments will
be madec at a subsequent service fec reviev tased on actual

expenscs incurred.
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2. Per capitas. The UIFPN service fee request is a

case of first impression for the Poard to the extent that
UIIPA is asking this Board to approve as reasonable per capitas
to two national organizations =-- the NEA and the AAUP. EFEach
national intends to charge UHPM its full affiliation fee,
$25 per unit employee per year, without regard to UHIPA's
uncommon status of heing affiliated with two national organi-
zations. Thus, out of a proposed annual service fee of $102,
492 of said amount or $50 would he sent to the nationals.
This Board is particularly concerned ahout the per
capita portion of the UHPA's budget. In its effort to deter-
mine whether douhle per capitas should be allowahle in the
computation of a reasonable service fee, the PRoard raised
the following issues:

(a) whether there would ke anv unnecessary
duplication of services and

(b) whether the value of services to be rendered
by each national equals or exceeds the amount
of per capita payment ($62,500) it would re-
ceive.

Duplication of services. The Board is of the opinion

that it would be unreasonakle to require emplovecs to pay double
per capitas if both nationals will be providing the same ser-
vices. It was, therefore, concerned akout the obvious overlap
in the range of services offered by each national and the pos-
sible duplication of services. UYPX, the !'2 and the PAUP
were similarlv concerned and recoanized the need to coordinate
the services to be rendered by each national.

Althoucah it is intendecd that the services of each
national will be complementary ard that THP? would utilize
the strencths of each organization, the Poard is not convinced
bv the record that unnecessarv durlicatior of scrvices will,
in fact, be eliminated. CSome efforts have hecen initiated to

coordinate the services of the nationals, but the srecific



details on a plan df sorvices has yvet to be worked out among
the representatives of UI'PA, the WEA and the AAUP. Until

such time as said plan of services is finalized and availabhle
to protect the employees in the unit and to provide the Board
adequate assurance that there will not be unnecessary cuplica-
ticn of services, the Board will not consider the double per
capitas as reasonable nor allowabhle costs subject to a service
fee deduction under Subsection 89-4(a), IRS.

Value of services. The Board is not persuaded by

the evidence presented that the services to be rendered by
each national would equal or exceed the amount of per capita
costs.

Aside from opinions that each employee would receive
£25 worth of services per year from each national and estimates
that the value of services to be rendered by the nationals would
exceed $125,000, neither UEPA, the NLA or the AAUP revealed
the bases on which such opinions and estimates were formulated.
The Poard made several attempts-during the course of the hear-
ing to elicit from the witnesses estimated dollar values of
specific services to be rendered or already rendered by each
national. The witnesses were not responsive, except as to the
availability of a professional university budget analyst whose
professional fees and travel costs were roughly estimated at
two or three thousand dollars.

The Poard understands why it was difficult for
JYP7. to assign cdollar values to specific services. It had no
past cost experience on which to kase its estimates. FHowever,
the nationals, in view of their vast experiences with other
jurisdictions, could have easily estimated the value of their
specific scrvices already rendered to UEFPL. VWith respect

to the value of services to be rendered, it became evident as



the hearing proceeded that nreither UHPA or the natiorals could
assign dollar values, as the Board requested, because agree-
ment as to the specific services which each national would
render was still under discussion.

The UIPA's attorney, bheing aware that the per capita
costs had not bheen substantiated in the record, tried to con-
vince this EBoard in his brief that the pertinent criterion is
the cost, not the value, of services that is relevant. In
order to support his argument, Mr. Sigal misrepresents the
Poard's findings in prior service fee cases, particularly the
firemen's service fee decision.

Contrary to Mr. Sigal's contention, the Poard has not
"repeatedly indicated that it is the cost of service, not their
value, that is relevant." Tor this reason, Mr. Sigal had no
other choice but to rely on the firemen's service fee case,
wvherein cost was the relevant criterion. Case SF-11-17, Decision
35. The firemen's case, however, which Mr. Sigal failed to note,
is distinguishable from all other service fee cases, including
the instant case.

In saicd case, the petitioner used the value of services
to justifv an amount greater than actual per capita cost and
recuested the Poard to include said amount in the service fee
computation. The Board held that the value of services could be
used to justify only the actual per capita cost, not an amount
in excess thereof even if the value of services Jdid exceed cost.
I+ was in this context that cost, rather than value of services,
vas considere” the relevant criterion.

In view of the akove, the Poard findes ro merit in Mr.
fical's contention that the onlv nertinert ocuestion, in this
case, is what will be paid. Per capita cost out of service
fees must ke justified by a showing that the unit memlers

will receive in exchange services rclated to contract negotia-

}._J



tion and administration which equal, at least, the amount

of per capita cost paid. UIPA and thc representatives of the
I'EA and the IAUP have failed to make such a showing. Until
such a showing is made, the Board will not consider the per
capita costs allowable expenses in the computation of a reason-
akle service fee.

3. Computation of service fee. On the basis of

the record, the PBoard has found that the amount of $122,50C
for the UIIPA's operating expenses is reasonahle and proper
under the provisions of Section 89f4, I'RS. For the reasons
set forth akove, the Board will disallow the per capita
costs of $125,000 from the computation of a reasonable service
fee.

Based on an approximate hargaining unit count of
2,500 employees and the amount of $122,500 deemed reasonahle by
this Board, the PBoard finds that UHPA is entitled to an
annual service fee of $77 from all employees in bargaining

unit 7.

4, Tffective date. In all prior cases involving the

initial certification of a service fee, the Board has allowed
the service fee deduction to be retroactive to the date of
certification of the exclusive representative. Similarly, the
UIPA's annual service fee of $77 per employee shall be retroac-

tive to llovember 1, 1©74, the date of its initial certification

as the exclusive representative of unit 7.

ORDERS

1. 2n annual service fee of $77 shall be deducted
bv the emrloyver from the payrcll of emrloyees in hargaining

unit 7 and transmitted to UFP.. Suclh deductions shall be



made each payroll period in an amount which, to the extent
possible, is equal to the service fee divided by the numher of
payroll periods in a year.

2. The service fee shall le retroactive to November
1, 1974, for all said employees on the payroll at that time.
For all persons hired after such time, it shall be retroactive
to the date of hire or effective as of the date of hire, as
the case may be. The deductions shall commence at the earliest
date possible.

3. The service fee certified herein as reasonabhle
shall continue to ke decducted until such time as this Board di-
rects otherwise.

4, The Poard may, upon its own motion or the petition
of UNPA or any affected employece, review the reasonableness
of said service fee whenever it deems such a review would be
appropriate. Any such review shall ke hased upon a history
of actual costs incurred ky UFPA up to the date of the
review.

UHP2 shall be recuired to supply records of
such costs and distinguish betwecn costs incurred for services
wvhich benefit all unit 7 employees and, if any, costs incurred
for services which benefit the UIIPA membershipr only. In the
event that costs are incurred for services which are not clear-
lv distinguishable as being for the genefit of all unit 7 em-
plovees or the THP2A membhership only, UFP? shall develop an
appropriate and reasonable hasis for the allocation of such

COSES .

|-

PR is prohibited from using any service fee
monies approved herein to pav per canita dues to the MF2A and
the AAUP. ™o assure compliance withk this order of the PRoard,

UFPR is directed to maintain a separate fund for its own operating



expenses and a separate fund for per capita dues. o portion
of an UHPA member's dues unless in excess of the service fece
amount which constitutes his fair share of the UHDA's operating
costs, shall be deposited into the fund maintained for per
capitas.

If any per capita dues are transmitted to the HIA
or the AAUP, UEPA shall keep a record of all such per
capitas transmitted. The record shall contain the date of trans-
mittal, to whom paid, the amount sent, and the fund from which
per capitas were paid. In no event shall the amount of per
capitas transmitted exceed the amount deposited into the fund
maintained for per capitas.

UIIPA shall not incur any loans for per capita
dues payments on behalf of unit 7 employees who are not members
of UHEPA.

€. The above Order 5 shall be continued until such
time that UIPA can justify that its per capitas are reason-
able and allowable costs subject to a service fee decduction.

7. UIPA may, upon the filing of a subsequent
petition, initiate a review of its per capita costs at any
time. €aid costs, however, must be substantiated by a showing
that unnecessary duplication of efforts will he eliminated
and that all barcgaining unit employees will receivelin ex-
change services which at least equal the amount of per capita
costs. In the alsence of such showing, the UEPA's petition for

reviev of its per capita costs will bhe summarily dismissed.



I'AWAII PUBLIC ENMPLOYMENT RELATIONS BOARD

| Member
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é/’James K. Clarlz, Board Memhker

DATED: Fekruary 11, 1¢75

Fonolulu, rawaii
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