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STATE OF HAWAI'I
HAWAI‘I LABOR RELATIONS BOARD

HAWAII STATE TEACHERS CASE NO. CE-05-852

ASSOCIATION,
STIPULATION FOR STAY OF
Complainant, PROCEEDINGS; ORDER
EXHIBIT "A"
vs.

ORDER NO. 3058
STATE OF HAWAII BOARD OF
EDUCATION, Department of
Education, and KATHRYN
MATAYOSHI, Superintendent,
Department of Education,
State of Hawaii,

Respondents.

T e N i i i S it St et Nt e e

STIPULATION FOR STAY OF PROCEEDINGS

IT IS HEREBY STIPULATED BY AND BETWEEN Complainant
HAWAII STATE TEACHERS ASSOCIATION (HSTA) and Respondents,
STATE OF HAWAII BOARD OF EDUCATION and KATHRYN MATAYOSHI,
Superintendent, Department of Education, State of Hawaii

(collectively "Respondents"), by and through their
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attorneys, Colleen W. Hanabusa for the HSTA and Russell A.
Suzuki and Jeffrey A. Keating, Deputy Attorneys General,
for the Respondents as follows:

WHEREAS, on March 23, 2015, the HSTA filed a
prohibited practice complaint before the Hawaii Labor
Relations Board against Respondents regarding the use of
teachers' mailboxes in the upcoming elections where ballots
are to be transmitted on April 13, 2015 and with voting
closing on April 24, 2015; and

WHEREAS, in a letter dated March 12, 2015 (See,
Exhibit "A"), from Mr. Leslie H. Kondo, Executive Director
of the State Ethics Commission, to Superintendent Kathryn
S. Matayoshi, Mr. Kondo informed the Superintendent that
" {blased on the information that we received, it is our
opinion that the teacher's intended use of the school
mailboxes as a means to distribute his HSTA-related
campaign materials is inappropriate and would violate the
State Ethics Code. More specifically, we believe that the
teacher's campaign for HSTA elected office constitutes a
"private business" activity, and accordingly, he cannot use
school resources for that purpose. We also advise that the
State Ethics Code similarly prohibits school administrators
from allowing the teacher's 'campaign' from using the

school mailboxes and other resources to distribute campaign
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material even if requested by "campaign workers" who are
not school employees;" and

WHEREAS, it is the intention of the parties to seek
clarification and/or reconsideration of the letter with the
State Ethics Commission; and

WHEREAS, it is the contention of the parties that it
would be prudent for the Hawaii Labor Relations Board to
stay the proceedings before it until the State Ethics
Commission reconsiders, clarifies or confirms the letter of
its Executive Director and issues a final agency decision.

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by
and between the parties, pursuant to Hawaii Revised
Statutes section 91-9(d), that the proceedings before the
Hawaii Labor Relations Board be stayed, including the
filing of an answer by Respondents, until the Hawaii State
Ethics Commission reconsiders, clarifies or confirms the
letter of its Executive Director and issues a final agency
decision and either party moves for the proceedings to be

resumed.

DATED: Honolulu, Hawai‘i, W l, 208
{

‘@maw._ i

RUSSELL A. SUZUKI
JEFFREY A. KEATING
Deputy Attorneys General
Attorney for Respondents
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|

COLLEEN W. HANABUSA
Attorney for Complainant

APPROVED AND SO ORDERED: Order No. 3058

ARD Dated: April 1, 2015

Awwilo aul. )

SESNITA A.D. MOEPO#O
Member

QM o
ROCK B. LEY I

Member
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{ ) ETHICS
COMMISSION

Seata ef Hawaali » Biatop Square, 1300 Biskep Stree?, £33 Tower 570 » Henslule, Hawati 55313

March 12, 2013

O=@astzs k12 hlus)
rathryn S. Matayoshi
Superintendent
Depariment of Educatlon

Queen Liliuokalani Building
1390 Miller Streat
Honcluly, Hawaii 93813

Re:

Dear Superintendent Maizyoshi:

We recently offered oral guidznca to th2 Ba'dwin-Kakauliks-kaui Comslex Arsa
Superintendznt's office that the Sta's Etnics Code prohibits teachers from using school
mallboxas to dislribute thair matarals so'iciting supaort ralzting to an upcoming Hawzii Stalz
Teachers Association (‘HSTA") e'zctien Y .’e undeistand tha! the Complex Area
Supzdntendent's office convzyzd oJi pasition ta the Mau’ District principals. Inthz evaql iha!
teachsrs In other cemp'az 2r2as mazy bz us’'ng schod' maiiboxas to distribute thelr PaTr‘-.-

rzlatad camoalc_,n mat2sia), we 2oz informing you of our advice and request tral you
d ssaminzte the advizz 3342 y $32~ n2cessey and 2spropriale

g
it

\Ve raviewad th2 pzriof thz cu ':e.-." collzclive barg3ln'ng agrezment Inzt allsws H3ITA
access to c2rtain schoaot rasaurces, Iac!2ding the right to use sthoal maliooxes Lo distiib ate
HSTA nclices, announcements, ans otnar H3TA- ralat=d maztzrials, and the portion of th2
HSTA manual ralating to the elactian of its oficars.' The HSTA manual provides that
*[clampalgn materials may be place;‘ intc t2achers scheol boxes.”? We alsc had a numbe: of
discussions with HSTA's reprasentatives and witn the {sacher-candidate who apparently was
seeking ta distribute his campzig- ma'erizl In the Maui schools’ mailboxes.

! 421: State Election Rules for HSTA Officers, NEA Directer & Altemalive Diractor, ¢ated October 22, 2011,

! Wa nate that the manual prohibits the use of schacl copying and ccmmunication equipment for
camgpalgning; it prohibits the use of scheol emall; It prohibits teachers from distributing campaign materials
during school hours; it prohibits the use of HST. A rasources.

Mall: P.O. Box 616 » Horolulu. Hawalt 56809 » (808) 587-DAGC « FAN: (5C8) 537 0470

Exhibit “A”



Superintendent Matayoshi
March 12, 2015
Page 2

Neither the collective bargaining agreement® nor the HSTA rules, however, create an
exemplion to or atherwise supersede stale law, 1tIs our position that state law cannot be
*contracted away,” including as pari of a colleclive bargalning agreement.*

The State Ethics Code prohiblts state employees, generally, from using thelr positlons
lo secure for themselves or others "unwarranted" privileges or preferential treatment.® The
stalute also specifically prohibits an employee from using stale resources, which Include state
time, equipment and facilitles, for privatz business purposes.® The State Ethics Commissian
has construed “private business” to include palitical activitles, ’

Based on the Information that we received, it Is our opinion that the teacher's inlended
use of the schocl mailboxes as a means o disbibute his HSTA-related campalgn malerials Is
inapprapriate and would violate the State Ethics Code. More specifically, we belleve that the
teacher's campalgn for HSTA electad office constitutes a “private business® activity, and
accordingly, he cannat use school resources for that purpose, We also advise that the State
Ethics Code similerly prohlibits school administrators from allowing the teacher’s “campaign”
from uslng the school mailboxes and other resources to distributa campalgn material even If
requested by "campalgn workers® who are not school employees,

Laslly, in addition to use of the school mailbox, we advised the teacher-candidate that
any other campalign-refated activities must not be during the school day or In schoo facilities.

At her reques!, we are copying Susan EBitler, HSTA's Interim Deputy Executive
Director, on this letter, During a discussion with Ms. Bitlar, we tald her that we Intended to
communicate with you, and she requested thal we capy her on that letter.

If you have questions or v/ould like to discuss this matier further, please contact us.

Vary tpuly yours,

Leslie H. Kondo
Executive Diractor

cc:  James E. Halvorson, Esq., Deputy Alttomey General
Susan Bitler, Interim Deputy Executive Directar, HSTA

? We undersiood tha inquiry from the Complex Area Superintendent's office to Invalve a leacher's campaign
materials, and not material generatad and/or distifbuted by HSTA. From our perspective, notwithstanding
the teacher's bakiel to the cortrary, the taacher-candidate Is not HSTA.

4 We have concerns about the authority that allows HSTA lo use the school malibaxes and other resources;
however, tha advice herain Is limitad to the individual HSTA member's use of the school rescurces.

¥ HRS section 84-12.
* HRS saction 84-13(3).
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