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Natural Sciences, University of Hawai'i; and 

BOARD OF REGENTS OF THE 

UNIVERSITY OF HAW AI'I, 

Respondents. 

CASE NO. CE-07-874 

ORDER NO. 3163 

ORDER GRANTING IN PART AND 
ORDERING FURTHER BRIEFING WITH 
RESPECT TO REMAINDER OF 

UNNERSITY RESPONDENTS' MOTION 

TO DISMISS PROHIBITED PRACTICE 

COMPLAINT AND/OR FOR 

SUMMARY JUDGMENT 

ORDER GRANT[NG fN PART AND ORDERING FURTHER BRIEFlNG WITH RESPECT 

TO REMAINDER OF UNNERSITY RESPONDENTS' MOTION TO DISMISS 

PROHIBITED PRACTICE COMPLAINT AND/OR FOR SUMMARY JUDGMENT 

The Hawaii Labor Relations Board (Board) issues this order granting in part and 
ordering further briefing with respect to the remainder of University Respondents' 1 Motion to 
Dismiss Prohibited Practice Complaint and/or for Summary Judgment filed on January 15, 2016 
(Motion to Dismiss) with attached Memorandum in Support of Motion to Dismiss Prohibited 
Practice Complaint and/or for Summary Judgment (UH Memorandum), Declaration of Kristin 

The "University Respondents" are Kristin Kumashiro, Interim Dean of Natural Sciences, University of 
Hawai'i (Dr. Kumashiro or Interim Dean Kumas.hiro), and the Board of Regents of the University of Hawai'i 
(BOR). They shall be jointly referred to herein from time to time as University Respondents, UH and/or the 
University. Complainant University of Hawaii Professional Assembly shall be referred to herein from time to time 
as Union or UHPA, Complainant Dr. Kevin Bennett shall be referred to as Dr. Bennett, Dr. Kathleen Cole shall be 
referred lo as Dr. Cole, and all three complainants shall collectively be referred to as the Complainants. 



Kumashiro, Exhibit , Declaration of Mary Hoffman, Exhibits · "H'', Declaralion 
Brian Exhibit , Declaration of Sarah Hirakami and Exhibits "J'' "R". 

L 

at 

Various memoranda and declarations were filed in opposition to and in support of the Motion w Dismiss. 
References to exhibits arc based on the exhibit numbers m the same by the 

Hawaii Revised Statutes (HRS} Section 89-14 that ''[a]ny controversy concerning prohibited 
may bt~ submitted to the board in the s:une manner and with the same effect as provided in section 377-9. 

HRS Section 377-9(b} that "(o]nly one complaint shall issue a person with respect to a 
t1t\i•,•r,:1h: I<c,spona,:nl<; did not the Complaint alleges two separate 

controversies Dr. Bennett's claims his letter of hire, and Dr. Cole's removal as department chair. Thus. 
these two separate claims raise separate and distinct issues. Without requiring UHPA, Dr. Bennett and Dr. Cok 10 

file separate prohibited complaints, the Board shall treat each claim as separate and independent complainls, 

A copy of the Letter of Hire is attached as Exhlhit "A" to the Motion to Dismiss. 

UHPA is the exclusive ofUnit7, 

the pm1y in the CHA. 
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(b) annual \\'OU Id $105.000 over 12 

but could 
or 

resmm:es r would] be 
9.4T/ 16MRI/MRS 

preclinical 

(d) He was "~,--,.,h 

enable (him} to 
enable [him] 

MRI Project). In addition. Natural will provide [him] 
funds in the amount $450.()00 provided over a period and sufficient wet lab 
lo startup [hisJ own research lab. 

he was to act 
Advisor to the Dean as lithe managing faculty of the new preclinical 
would be developing, [his] teaching role will be one course per academic year. 
establish [his] Dr. Bennett had no responsihilitks for 

the Board evidence 

as a 
facility [he] 

fhlm] 

with the terms of the collective 
. Bennett nor UHPA alleged that 

by UH Uffs alleged 
an MRI machine and related equipment 

is no dispute Lhat during the m 
the time the Letter Hire was into, Dr. Bennett was not an 
member UHPA. It is undisputed that neither UHPA, on the one hand, nor the 

the President or the BOR, on the pmticipated in the negotiation of, and did 
the Letter Hire was a pri vale 

The normal academic load is two courses per semester. Letter of Hire. 

The collecthe agreement dated 16, 20!0. and dfoetivc L 2010 June 20. 
2015 CBA) wa~ in effoe1 at the time the Letter (if Hire was and and when DL Bennell 
~tarted work at UH. Article 2010 CBA at p. 49. The parties lo the 20!0 CBA were the State of Hawaii, 
the UH President and the BOR, on the one hand, and UHPA, on the other. A "new" collective bargaining 
agreement dated June 27. 20 and effective as of July l 2015 through June 30, 2017, was entered into he1.wecn 
the State of Hawaii, the UH President and the BOR, on the one hand, and UHPA on the other (2015 As 
with the 20 IO CBA, neither party argued or alleged that any of the terms of the Letter of Hire are or were 
inconsistent with the 2015 CBA. 
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. Bennett a 

on 
are wilhin the 

further 

Board that, 

Hire. "including terms 
... arc within 

The BoarJ docs no! address the an,"r,,,,,,,,., of the Letter of Hire since it is not germane lo its dcdsion 
herein on Dr. Bennett's prohibited nrn,•ti,·,~ claim. 

The BoarJ notes that the 2010 and 2015 CBAs were signed by, aiming others, the Governor, members of 
the BOR, the UH President and various representatives of UHPA. 

11 Sometime during 2015. Dr. Kumashiro was named Interim Dean of the College of Natural 
Sciences. r!!plaeing Dean Ditto. 

Su, Paragraph a. on page 5 of the Complaint. 
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reasons: 

to 

(b) if the 
Dr 

13 See, Paragraph c. on page 5 of the Complaint 
14 See, Paragraph e. on page 6 of the Complaint 

5 

Regarding Dr. Bennett's claims, 
over 

not a 

as a 

to tenns of 



15 

a 

Paragraph b. on page 5 of the Complaint. 

Paragraph c. on page 5 of the Complaint 

Paragraph e. on page 6 of the Complaint. 

to 
extent as any 

Although UHP A and Dr. Cole argue that the "tenns of service" as a department chair is, in an 
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Regarding Dr. Cole's claims, the 
reasons for 

as Department and that Dr. failed to 

C Motion to Dismiss Submissions and Hearing. 

At the request of the parties and as set forth in the Notice of Further Revised 
Schedule dated January 19, 20I6, oral arguments on Motion to Dismiss were set for February 4, 
2016 and a briefing schedule was adopted. 

On January 2016, Complainants filed University of Hawaii Professional 
Assembly's Memorandum in Opposition to University Respondents' Motion to Dismiss 
Prohibited Practice Complaint and/or for Summary Judgment filed on January 15, 2016 
(UHPA's Memo), together with the Declaration of Kevin Bennett, Ph.D., Declaration of 
Kathleen Cole, Ph.D., and the Declaration of James D. Kardash, Ph.D. (Dr. Kardash). 
Subsequently, on January 29, 2016, Complainants filed University of Hawaii Professional 
Assembly's Supplemental Citations to Propositions in its Memorandum of Opposition to 
University Respondents· Motion to Dismiss Prohibited Practice Complaint and/or for Summary 
Judgment. 19 

On February I, 2016, UH filed wilh the Board the University Respondents' Reply 
Memorandum to UHPA's Memorandum in Opposition to University Respondents' Motion to 
Dismiss Prohibited Practice Complaint and/or for Summary Judgment filed January 15, 2016, 
together with the Declaration of Mary Hoffman and Exhibit "S," and the Declaration of Kristin 
Kumashiro and Exhibit "T." 

On February 4, 2016, oral arguments on UH's Motion were held before the 
Board. 

enforceable conLract and a part of the collective agreement, the central issue is whether Dr. Cole's 
removal as a department chair was in accordance with the terms and conditions of the 2010 CBA or the 2015 CBA. 
If the Board finds, for example, that Dr. Cole's removal was wrongful, then her "terms or service" would still be in 

and if the board finds that Dr. Cole's removal was correct, then the issue of her "terms of service" would he 
itTelevanL 

On January 2016. Complainants filed of Hawaii Profossiunal Errata to 
Dcdarations of Kevin Bennett, Kathleen Cole, and James Kardash. 
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Pursuant to Order 3150 filed on 16 
informal request for leave to file a supplemental brief), ( 1) Complainants filed their 

Supplemental Brief on February 2016 (Union Supplemental Brief), and ) University 
Respondents filed their Supplemental Memorandum; Supplemental Declaration of 
Kristin Kumashiro; Exhibit on 7, 2016 (UH Supplemental Brief). 

IL 

A 

The adheres to the legal stai1dards set forth by the Hawaii appellate courts 
for ,vu,,Ju,, to dismiss under the Hawaii Rules of Civil Procedure (HRCP) Rule 12(b). 

In responding to an HRCP Rule 12(b) motion to dismiss based on lack of subject 
matter jurisdiction, "a party who to invoke the jurisdiction of the court has burden of 
proving the actual existence of subject matter jurisdiction." Thompson v. McCombe, 99 F.3d 

353 (91
h Cir. 1996); Trentacosta v. Frontier Pac. Aircraft Indus. Inc .. 813 F.2d l t 

Cir. 1987). The question of jurisdiction is a question of law which is reviewed de novo 
under right/wrong standard. 107 Hawai'i 178, 
182, 11 I P.3d 587, 591 (2005 ). In considering a motion to dismiss for lack of subject matter 
jurisdiction, the Board is not restricted to the of the pleadings, but may review any 
evidence, such as affidavits and testimony to resolve factual disputes concerning the existence of 
jurisdiction. Casumpang v. ILWU. Local 142. 94 Hawaii 330,337, 13 P.3d l .1242 (2000); 
Right to Know Committee v. City Council, City and County of Honolulu, 117 Hawaii 1, 175 
P.3d I I 1, 117 (App. 2007). 

B. Motion for Summarv Judgment 

HRCP Rule 56(b) provides that a party ''may move with or without supporting 
affidavits for a summary judgment in the party's favor[.]" Ralston v. Yim, 129 Hawaii 46. 
292 P.3d 1276, 1286 (2013) (Ralston). "Summary judgment is appropriate if the pleadings, 
depositions, answers ro interrogatories, and admissions on file, together with the affidavits, if 
any show, that there is no genuine issue as to any material fact and that the moving party is 
entitled to judgment as a matter of law. A fact is material if proof of that fact would have the 
effect establishing or refuting one of the essential elements of a cause of action or defense 
asserted by the parties. The evidence must be viewed in the light most favorable to the non
moving party. In other words, we must view all of the evidence and the inferences: drawn 
therefrom in the light most favorable to the party opposing the motion." Id. at - 56, 292 P.3d 
al 1285 - 1286; Querubin v. Thronas, 107 Hawaii 48, 56, 109 P.3d 689, 697 (2005); 11zomas v. 
Kidani, 126 Hawaii 125, 129, 267 P.3d 1230, 1234 (2011). Further, any doubt concerning the 
propriety of granting a motion for summary judgment should be resolved in favor of the non
moving party. French v. Hawaii Pizza Hut, Inc., 105 Hawaii 462, 4 73, 99 P.3d 1046, 1057 
(2004) (French). 
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Where the non-movant bears the burden of proof at trial, as is the case the 
Hawaii Supreme Court adopted the ··burden shifting" pru·adigm: first, party the 
burden of producing support for its claim that (I) no genuine of material with 
respect to the elements of the claim or defense which the motion seeks to establish or 
which the motion questions, and (2) based on the undisputed it is entitled Lo summary 
judgment as a matter law; once the moving party satisfies its initial burden of production, the 
burden shifts to the non-moving party to respond to the motion for summary judgment and 
demonstrate specific facts, as opposed to general allegations, that present a genuine issue worthy 
of trial. Second, the moving party bears the ultimate burden persuasion. This burden always 
remains with the moving party and requires the moving party to convince the court that no 
genuine of material exists and that the moving party is entitled to summary judgment 
as a matter of French, supra, 105 Hawaii at 470, 99 P3d at 1054. 

Thus, where the non-movant bears the burden of proof at trial, a movanl may 
demonstrate that there is no genuine of material fact by either: ( 1) presenting evidence 
negating an element of the non-movant's claim, or demonstrating that the non-movant wiIJ be 
unable to carry his or her proof at trial. Ralston, supra, 129 Hawaii at 292 P.3d at 1286 -
1287; French, supra, 105 Hawaii at 472, 99 P. 3d at 1056. However, "[w]hen a motion for 
summary judgment is made and supported as provided in [HRCP Rule 56]. an adverse party may 
not rest upon the mere allegations or denials of his [or her] pleading, but his [or her] response, 
by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there 
is a genuine issue for trial. If he [or she] does not so respond, summary judgment, if appropriate, 
shall be entered against him [or her]." Foronda v. Hawaii lmemational Boxing Club, 96 Hawaii 
51 , 58, 25 P.3d, 826,833 (2001); Tri-S C0171. v. Western World Insurance 110 Hawaii 473, 
494 n.9, 135 P.3d 82, 103 n. 9 (2006). 

Finally, when a motion for summary judgment is made and supported as provided 
in this rule, an adverse party may not rest upon the mere allegations or denials of his or her 
pleading, but his or her response, by affidavits or as otherwise provided in this rule, must set 
forth specific facts showing that there is a genuine issue for triaL If the adverse party does not so 
respond, summary judgment, if appropriate, shaH be entered against him or her. Foronda v. 
Hawaii International Boxing Club, 96 Haw. 51, 58, 25 P.3d, 826, 833 (2001); Tri-S Corp. v. 
Western World Insurance Co., I IO Haw. 473,494 n. 9, 135 P.3d 82, 103 n. 9 (2006). 

C. Applicable Standard. Since matters outside of the pleadings were submitted by 
the parties (Le., declarations and exhibits) and are being considered by the Board, the Motion to 
Dismiss shall be treated as a motion for surnmary judgment, and the applicable standard to be 
applied to the Motion to Dismiss is the summary judgment standard outlined immediately above. 

HL Discussion. Conclusions of Law and Order. 

If it should be determined that any of findings of fact or conclusions of law should have 
been set forth as conclusions of law or findings fact, respectively, then they are be deemed to 
be such. 
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University Respondents argue that Board not subject matter 
jurisdiction over Dr. Bennett's With respect to the subject matter jurisdiction of this 
Board, the Hawaii Supreme Court held that the Board's jurisdiction is limited to related to 
collective bargaining and prohibited practice UPW v. Abercrombie, l Haw. 
188, (2014). Thus, in addressing Dr. first is whether Dr. 
Bennett's claim breach of Lhe Letter of Hire can litigated before the Board as a collective 
bargaining dispute. 

are not in conflict \Vich, the terms 
a college at UH ( which the recruitment 
any authority to collectively on behalf 

Dr. Bennett and UHPA allege that the Letter of Hire contains a 
and although UHPA that the MR[-rclated terms in the 

further 
Board can 
Hawaii Pnfl 
Dr. Benneu 

can create a contractual 

thm .MRI-related 

past practice of the their course 
UHPA and Dr. Bennett then conclude that. 

The Board includes in its discussion of whether the Lener of Hire is a collective hargaining agreement 
allegations or assertinns that the Letter of Hire supplemented, amended or other.vise the 20 l O CBA or tht: 
20!5 CBA. 

See, Declaration of Kristin Kumashiro dated January l 5, 2016, at Para. 30, and Declaration of Brian 
PRD. dated January 15. 2016. at Para. 6, both of which were attached to the Motion to Dismiss. 

See. UHPA's Memorandum in Opposition to University Respondents' Motion to Dismiss Prohibited 
Practice Complaint and/or for Summary Judgment filed on January 15, 2016. at pages 10 IL 

Id. al page 13. 

Union Supplemental Brief at p. 4. As discussed in more detail below, the Board notes that in the 
Case, the U.S. District Court and the Ninth Circuit Court were dealing with how a collective bargaining agreement 
should be interpreted and construed a collective bargaining agreement, not only the colJeetivc 

agreement is considered. but also past interpretation and past prm:tices are probative"). Case. 

IO 



reasons: 

defined terms contained in HRS § 
and into 
acts 011 behalf all employees in an appropriate bargaining unit. In 

it is not 
10 CBA 

Hire is not a 

bargained contracts Unit 7 are to be negotiated by and into between 
UHPA, as the "and the the BOR and the President 

LcUer 

dispute that UHP A \\'as not a 
UHPA delegated to Dr. Bennett authority as the 
or add ne\v terms to the 20 l O CBA. , Dr. Bennett no 
opposition to the Motion to Dismiss or in the Supplement Brief l.o factually establish a 

UHPA's authority to bargain to Dr. Bennet!. Tellingly, Dr. Bennett's 
declaration did not and Dr. acknowledges in declaration that 
''!iJn Unit 7 practice, UHPA never off [onj ... letters of hire" and that 

been conducted "without supervision or acknowledgement the union. Either Dr. 

183 F.3d at l l02. Herc. UHPA and Dr. Bennett arc not asking the Board to construe a term or of the 
:mm CBA. but instead seek a Board order finding that the Letter of Hire is a collective bargaining agreement, i.e .. a 
part of the 20!0 CBA. Thus, the holding in the Case is not applicable. 

Dr, Kardash is the Associate Executive Director for UHPA and has been employed by UHPA since I97l:L 

Declaration of James D, Kardash, Ph.D., at Paragraph 15. Dr, Kardash's Dedaratlon is attached to 
UHPA's Memorandum in Opposition. The Board notes that the Respondents denied that Dr. Bennett 
was delegated any authority to bargain by any of the parties to the 20 IO CBA and the 2015 CBA. 
Neither Dr. Bennett nor UHPA provided that Board with any "specific facts showing that there is a genuine issue 
for trial" and summary judgment should be entered against them, Foronda v. Hawaii lntemational Club, 
supra. 96 Hawaii at 58: and Tri-S Westem World Jnsurance Co., supra, I 10 Hawaii at 494 n.9, Other than 
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Bennett or Dr. Kardash could have resolved this 
Dr. Bennett was, in 

by clearly and unequivocally that 
an amendment, supplement or other 
UHPA. Tellingly, neither did. and 

Hire could not be a 

argument and 
of collective 

facts wen.: provided hnth Ik Bennefl and UHPA n•,r,nYlmu 

UHP A to Dr. BennclL 

ff Dr. Bcnneu was not authorized to act on behalf of UHPA. even if Dean Diuo was authorized to act on 
behalf of the BOR. the State of Hawaii and the President of UR there could be no amendment. supplementation or 
change to the CBA because UHPA had not 

The Board notes that part of the publicly available policies adopted by the BOR is Policy RP 9.203. 
provides in Section IV dmt "[ljhcn; is no policy specific delegation of authority" in collective hargaining: situat.ions. 
While not determinative and not considered hy the Board, the Board does caution the parties factual 
statements regarding: the authorization of employees to engage in collective activities. 

Constitution of the State of Hawaii Article X. Sections 5 and 6; and ALL Gen. Ori. 61-84. 

For purposes of any collective bargaining agreement, it is clear that the "employer" for Unit 7 
is the governor (3 votes), BOR (with two votes) and the UH President (with one votet HRS Section 
HRS Section 89A-2 provides that the office of collective bargaining and managed cClmpetilion ''conduct 
negotiations witb the exclusive represenlatives of each organization and employer 
sriokespenmns for each Ir the Board were to agree with UHPA and Dr. Bennett's then its 
ruling would run afoul of the statutory Dean Ditto was not part of the office of colleetive 
hargaining and managed competition, and there is nothing provided any of the parties which remotely suggests 
that Dean Ditto had been appointed as a for any collective bargaining negotiations. Thus, Dean Ditto 
was not authorized to act on behalf of the State nf Hawaii in collective bargaining matters. 
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case, the fact 
not mean that it could not do so now. or 

employees or contracts between 
the terms 

( indfridual) contracts. 

Thus, HPERB in Decision 
...... ,.,~,,,.,,.,..,, that specifically recognized 

hire that were the subject dispute. Fm1hcr. unlike the Letter Hire, 
in Decision 63 had provisions which mentioned or 

and most importantly, 

Union Supplemental Brief at pp. 14-15. 

Id. 

H Decision 63. I HPERB at 573. 

Decision 63, I HPERB at 575-576. 

Based on the 

13 

111 case 

not so 



Ilmvever, f lPERB then went on to note 

is not unmindful 
making such individual 
possible. Thus, the 

the 

eo111111enceme11t and 
the contract. it stiff. in rhe 

and HRS. would nnr lum:' regarded 

and 

indfridual contracts as anytlzing but cm!lrcwts <d' hire and 
would not haw.' found the employer gui/(\' of a pmliibited 
pranice. JJ. Company 1-. NLRB, I 14 
LRRM l ! 1944), However, the employer, in its to 
'clarify' the applicability of the unit 13 contrnct to the 

through unilaterally individual 
contracts wem too and did commit the prohibited 
complained or. {halic:-. added. 

Decision 63. [ HPERB at 579. 

Id. 
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found the 

in this case is 
the 

cannot claim thaL the 

., ... ,,,. .. ,._. the of Hire did not amend or supplement 
n<)ne of the parties to the bargaining 

neither Dr. Benneu nor Dean Ditto were 
which or either 

provides that neither a public employer or an exclusive representative with a 
proposal "which would interfere with the and of a public employer to 

transfer, and retain employees in " In 2010 CBA 

The approach outlined in Decision 63 is consistent with lhe en bane Ninth Circuit Court decision in 
Cramer v. ConsoL Inc., 255 F3d 693 (Ninth Cir. 200 I) b@c), discussed below, and the 
holding in the Hanneman Case, discussed above. In its management rights merely because the 
Letter of Hire touched upon a bargainablc topic did not turn ii into a bargainable agreement 

The Board also finds that the Letter of Hire does not amend or supplement the 2015 CBA. Clearly. any claim that 
the Letter nf Hire amended or supplemented the 2015 CBA unsupportable. The 2015 CBA does not mention the 
Lener of Hire. and does not otherwise refer to its terms. Therefore, the Letter of Hire is clear! y not part of the 2015 
CBA since it is simply not addressed therein. See, 2015 CBA Article XXVII which that the 2015 
"contains the entire agreement CJf the Thus. unless referred t.o in the 2015 CBA, the Leiter of Hire is not 
par! of the "entire agreement of the parties, 
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term:,, imd 
646 v. Hwmeman, 

where the Hawaii Supreme Court held that: 

"[l]n HRS and together, 
parties are permiued and 10 negotiate all matlers 

hours and conditions of employmelll as long 
as the negotiations do not upon an employer's 
marmgement rights under 89-9(d). In other 
the right to negotiate hours and conditions of 
employment is subject to, not balanced management 
rights. Accordingly, in light the plain language HRS 
Section 89-9(dJ, we hold that the HLRB erred in concluding 
that the City's proposed transfer was subject to collective 
bargaining under HRS Section 89-9(a). (Italics added)" 

The Board reads the Hanneman as supporting the proposition that, if 
a matter falls ,vithin the ernp1oyer's management rights, it is not bargainabJc even if it 
or touch upon a bargainable topic. Thus, to the extent thal Hawai'i Prof/ Assembly v. Tomasu, 
79 Hawai'i l has been read to require that all matters hours or working 
conditions must hargained, the Hanneman clarified the situation and slated that all 
parties are encouraged to negotiate long as the negotiations do not infringe upon an 
employer's management under section 89-9(d). [n other words, if a public employer is 
exercising a management right, even if a bargainable topic may be affected, it is ''subject not 
balanced against, management rights." Therefore, since the hiring of faculty is a management 
right pursuant to HRS Section 89-9(d)(3 ), the Board finds that the Letter of Hire is not the 
subject of collective bargaining, and therefore, is not subject to Chapter 89. See, Hanneman 
Case, Id. 

and find that Letter Hire is a 
amends or supplements the 2010 CBA, such a 

tantanmunt to the Board adding to or supplementing the terms the IO CBA \Vithout the 
the UHPA and Dr. Bennett provided the W'ith no definitive 

Board to do so. 

UHPA and Dr. Bennett that labor 
contrnct can dealing can create a contractual 
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In the Cayetano Case, UHPA argued that Act 355 allowing for a payroll 
lag "impaired the obligations of the employees' col.lective bargaining agreement in violation 
the Contract of the United States Constitution."41 While the collective bargaining 
agreement in question addressed the issue of wages, it did not make "specific mention of the 

on which Plaintiffs are to be paid."41 In addressing the of a ''missing" term 
payment dates), the Ninth Circuit Court stated that: 

"We•agree with the district court that even in the absence of 
any explicit terms in the collective bargaining agreement 
regarding specific pay days, 'it is likely that the timing of the 
payment each paycheck is included in the collective 
bargaining agreement.' For over twenty-five years, the State 
and employees had a course of dealing under which it was 
understood that employees would be paid on the fifteenth and 
last days of every month. A course of dealing can create 
contractual expectations. (Cites omitted; italics added. 

The Ninth Circuit Court then concluded that "[t]he District Court's ruling 
is consistent with the law on the interpretation of collective bargaining agreements. In 
construing a collective bargaining agreement, not only the language of the agreement is 
considered, but also past interpretations and past practices are probative. (Italics added.)"44 

Using the past practice of the parties, the Ninth Circuit Court determined that payments were 
made on certain dates, which Act sought. to change. Thus, past practice provided the courts 
with a method to construe the terms of the collective bargaining agreement and to provide 
a missing term, i.e., the payment 

This is not the case here. In this case, UHP A and Dr. Bennett argue that 

Union Supplemental Brief at p. 4. As discussed in more detail below, the Board notes that in tl1c 
the U.S. District Court and the Ninth Circuit Court were dealing h()W a colkctivc bargaining agreement 

should be interpreted and construed C'i]n a collective bargaining agreement, no! only the collective 
bargaining agreement is considered. but also pastintcrprcration and past practices are pmbatiw" ). Cayetano Case, 
l 83 F.3d at 1102. llHP A and Dr. Bennett arc not the Board to construe a term or provision of the 
20 IO CBA, but instead seek a Board order that the Letter t1f Hire is 11 enlleetive agreement. Le., a 
pan of the 2010 CBA. Thus, the holding in the Cayetano Case is not applicable. 

11 

+l 

Cayetano Case. 183 F.3d at 1099. 

Cayetano Case. 183 F.3d at 1102. 

Id. 
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past practice can crc'ate a collective bargaining contract, and not merely in interpreting an 
collective bargaining contract In the Cayetano the pay dates were "missing" and 

past practice was used to provide the term in order to complete the collective 
bargaining agreement provisions on In this case, there is no dispute that UH's faculty 
hiring practices use of letters hire) are not being used by Dr. Bennett and UHPA to 

Board to construe the terms 2010 CBA and the 5 CBA providing a missing term.45 

In the Board is not being to construe or interpret any particular term either the 
20IO CBA or the 2015 CBA. Instead, UHPA and Dr. Bennett that the Board create a 

bargaining agreement where none previously "'"''"l"cl.l 

Furthermore, in Malalzojj' v. l l l Hawai'i I (2006) (Malahoff 
the pay dates issue was addressed by the Hawaii Supreme Court. Unlike the United 
District Comt and the Ninth Circuit Court, the Hawaii Supreme Court held that since 

''Plaintiffs have also failed to provide court with their collective bargaining agreement to 
support £heir contention that pay dates are bargainable and, in fact admit that pay dates [were] 
nol specifically incorporated into the contract," it rejected "the Plaintiffs' contention that, 
because pay dates have never been specified in any statute, the Act amendment to 
unilaterally aJter the 'traditional practice' of being paid on the fifteenth day and the last day of the 
month violates their right to collectively bargain pay periods."47 In the holding of the 
Cayetano past practice may create a collective bargaining obligation) appears to have 
been rejected by the Malahoff Case Court 

Similarly, under the circumstances of this case, the Board Dr. 
Bennett and UHPA's argument that "past practice'' turned the Letter of Hire into a bargainable 
topic. Thus, HRS Chapter 89 is not applicable to the Letter of Hire, and the Board does not have 
jurisdiction over the Letter even if it affects or touches upon n bargainable topic 

111c Board also notes that the Case did not involve concracts between an individual (here, De 
Bcnneu) and the State of Hawaii. This case involves purely agreement negotiated in private by an 
individual individual and UH. 

-11, Board notes that, after the Ninth Circuit Court issued its decision in the Case, the U.S. District 
Court issued a decision which dismissed UHP A's claims and dissolved the preliminary injunction on the basis that 
the colleelive bargaining agreement in effect at the time had expired and held that "ft}he only question before this 
Court is whether there arc still enforceable contract rights between the parties, The Court finds the answer to that 
question is no. of }law. Prof/ Assembly v. 125 F.Supp. 2d l 1242-1243 (USDC Haw. 
2000) Case That is the case here. The Lc!ler of Hire was negotiated and entered into in 2013, when 
the 20!0 CBA wm, in effect and which expired on June 30, 2015. The 2015 CBA did not mention nor address the 
Lener or Hire. Thus, the Letter or Hire. even if it was part of the 20 IO CBA. also expired. Litton Financial 
Printing Dfrision 1·. NLRB, 501 U.S. 190, 206-207. 198. l 15 L.Ed.2d I 11 S.Ct 2215 (1991} {''[uJn expired 
contract has by its own terms released all partlcs from their respective contractual obligations Although after 
expiration most terms and conditions of employment arc not subject to unilateral change, in order to protect the 
statutory right to bargain. those terms and conditions no longer have force by virtue of the The Litton 
Financial Case was cited in Case 2, l 25 F.Supp2<l al 1242, with appmvaL 

Malahoff l l l Hawai'i at 188. 
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. The puhlic 

past of "'·"·'"·'· 
perhaps 

honoring, hire 
them. This is the 

the inception 
rcprcscnhltivc has n,,.,,~,1,,,r1 

in J 970, !hat 
complain abom a 
all this time, 

without even 
this 

to alter 
public employer nm\' 
ability to set initial 

[O the 
The 

has the unilateral authority lo'., 
employment, it 

or repudiate 
m a letter 

public 
hire as some kind 

the reach of Chapter 
held exactly lo the contrary 
repeatedly repudiated 
without The 
policy this [in I case 
employment [ ofl 
sorl 

that plainly 

even though this Board has 
in Decision and has 

to alter past practices 
of the unilateral change in 

terms and 
Unit 07. 

level, have struck down time and time 

The of UH necessarily the State of Hawaii/SOR/UH 
mjd-lcvcl UH administrators to hire faculty pursuant to private letters or 

This '·past practice" is purely u right lJHPA, however. 
practice and converts it into a past practice of the public employer in 

lo Dr. Bennett UHPA 
failed to present of the public employer's ugrecment to the Letter of Hire or 
delegation of authority to Dean Ditto to and enter into the Hire. The 

hire which did not the 
und the Malahoff 

Union Supplement Brief at p. 2(L 
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UHPA nor 
of Hire to 

and more with the 
outlined ln the none declarations provided by UHPA and 
Dr. Bennett in opposition to the Motion to Dismls"' state that either of them intended the Letter 

Hire to he a subject of or othcnvisc a part IO and 2015 nr that il vvould 
m with the set forth ln effect, there was a 

The Board also finds that the Letter of Hire does not amend or supplement the 2015 CB A. The Letter of 
Hire was not signed during the term of the 2015 CBA, and it can be considered as a colkclivc bargaining agreement 
incorporated into the 20! 5 CBA only if it was executed during the term of the 2015 CBA In this case, there is 
nothing to show that the parties intended the 2015 CBA have retroactive effect In additit>n, clearly. any claim that 
the Letter of Hire amended or supplemented the 2015 CBA is um;upportahlc. The 2015 CBA does not mention the 
Letter of Hire, and docs not otherwise refer m its terms. the Letter of Hire is clearly not part of the 2015 
CBA since it is simply not addressed therein, See, 2015 CBA Article XXVII which that !he 2015 
"contains the entire agreement of the parties. Thus, unless referred to in the 2015 CBA, the Letter of Hire is not 
part oflhc "entire agreement or the parties." 



more. is not 
Case; the Hanneman 
Cir. 2001) (en bane). 

a 
Decision 63; the Malahoff 

Inc., 255 F3d 693 (Ninth 

As an example, in the court dealt with the of whether state 
law should be preempted by Section 301of the Labor Management Relations Act (LMRA) such 
that the NLRB would have exclusive jurisdiction over the dispute. While this is the 11flip side" 
of the question addressed here, it is instructive. After considering past Ninth Circuit cases, the 
Ninth Circuit (en bane) addressed prior Ninth Circuit cases extending the reach of the 
pr.eemption doctrine under LMRA and held: 

"To the extent that our prior cases held or implied that 
preemption was proper because of the mere possibility that 
the subject matter of the claim was a proper subject of the 
collective bargaining process, whether or not specifically 
discussed in the CBA, we today hold that such statements to 

an incorrect articulation of the Section 301 preemption 
principles. A state la.v claim is not preempted under Section 
301 unless it necessarily requires court to interpret an 
existing provision of a CBA that can reasonably said to be 
relevant to the resolution of the dispute. (Italics added.)"51 

The Board notes that HRS Section 89-9(d)((3) provides that "[t]he employer and exclusive representative 
shall not agree to any proposal which would interfere with the rights and obligations of the public employer to: 

promote, transfer, and retain employees in (Italics added.)" Thus, the Board, absent 
defmitive factual and legal bases to do so, should not make a employment agreement subject to a collective 
bargaining agreement. Such a position may impede a public employer in its practices. 

lrL 

Although this issue was never raised in the pleadings and oral argument oftbe the ultimate remedy 
sought by UHPA is an order from the Board to compel UH to expedite the purchase and installation of an l\.-1RI 
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Given the foregoing, the Board with the position taken by HPERB 
in Decision and the Ninth Circuit in Cramer, and holds that merely because the Letter of 
intent touches upon bargainable tenns or topics does not, without more, allow the Board to 
undertake jurisdiction pursuant to HRS Chapter and specifically HRS Section 89-14, in this 
prohibited practice case. 

machine for Dr. Bennett. It is questionable whether such injunctive relief is within the power of this Board lo grant. 
but it is most certain that this Board does not have the power to enforce such an ordeL HRS the 
Board's rules HAR 12·42-51) limit sw:h and 

Green v, Bimbo Bakeries 77 f.Supp.3d 987-988 (USDC N.D, Calif. 2015). 

Green\', Bimbo Bakeries United States, Id,, where the Court stated in 77 F.Supp.3d at p, 988 that: 

"Simply put, Defendant has filed to show that Plaintift's claims require the Court to construe or 
interpret any terms of the CBA. While Defendant asserts that 'seniority' has difference meanings 
in various sections of the CBA, Defendant fails to identify any instance where the meaning of 
'seniority' is in dispute for purposes of Plaintiffs claims. Defendant also argues that Plaintiffa' 
claims implicate the rights of other union members because another employee would have been 
!aid off in Plaintift's stead. Defendant files to explain the relevance of this hypothetical. 
Conjecture regarding the secondary effects of a plaintiffs claims is insufficient to warrant 
preemption under Section 301. See Cramer, 255 F.3d at 691-92, The Court concludes that 
Plaintiffs claims are not preempted under Section 30 l of LMR.A." 

Similarly, the Board concludes that it has no subject matter jurisdiction under HRS Chapter 89 simply 
because there are no collective bargaining or prohibited practice issues raised by UHPA and Dr. Bennett regarding 
the Letter of Hire. 
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The 2015 CBA does not provide the Board with subject matter jurisdiction simply because it \Vas not in 
effect at the time the Leuer of Hire was signed, and more importantly, there is no provision of the 2015 CBA whicI1 
evidences that it was to have retroactive effect In tile 2015 CBA specifically provided that it was take effect at 
a future date. This is unlike the collective bargaining agreement addressed in the Cayetano supm, l 83 F.3d at 
1100, where the court noted fuat the "new" collective bargaining agreement provided tllat it was to have retroactive 
effect without further discussion. See, Case 2, which held fuat, on the basis that the collective 

ros11m,n11 agreement in effect at the time had 11 (t]he only question before this Court is whether there are 
still enforceable contract rights between tile The Court finds the answer to fuat question is no.'' 
Case 2. supra, 125 F.Supp. 2d at 

Id. T11e Board notes in that this is a case of first and them is a 
genuine over the effect of the Letter of Hire. there can be no finding of ''willfulness" or tllat tile 
Respondents' are attempting to unilaterally a past bargainable matter in a per prohibited 
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R Motion to Dismiss Dr. Cole's Claims. 

Since the Board is ruling that it has no subject matter jurisdiction over Dr. Bennett's claims, the exhaustihn 
of contractual remedies requirement is not applicable. This is simply because ( 1} 20 IO CBA Section XXJV.C 
provided that "no may be arbitrated unless it involves an alleged violation of a term or prov1S1on 
of this and no such allegation has been made and (2) 2010 CBA Section XXIV.C.3(a) provided that 
11 

[ t Jhe Arbitrator shall not have the power to add to, subtract from, disregard, alter, or modify any of the terms of 
this Agreement'' To render a decision in favor ofUliPA, an arbitrator may violate one or both of these 
The 2015 CBA has the same provisions as the 2010 CBA. 

Since Dr. Cole's claims revolve around her removal as departmenl chair, the Board does not reach the issue 
of whether her "terms of service" are an enforceable contract and a part of the 20 IO CBA and/or the 2015 CBA 

nn·Lv .. ·v.,r the Board's of Dr. Bennett's claims, the Board notes that it is unlikely that a 
private agreement would be deemed to be a part of a collective bargaining agreement The only relevant issue is 
whether the Respondents removed Dr. Cole as a department chair. 

(ii The Board notes that Dr. Cole and UHPA initiated, and then apparently suspended, the dispute resolution 



For each the reasons set forth above, the Board hereby grants the Motion to 
Dismiss with respect to all of Dr. Bennett's claims and all of UHPA's claims relating to or based 
upon Dr. Bennett's claims, and all of said claims are hereby dismissed.65 Based on the 

• foregoing, this case is deemed to be closed as to UHPA's (to the extent its claims relate to Dr. 
Bennett) and Dr. Bennett's claims. 

Based on the above, the Board takes the Motion to Dismiss under advisement 
with respect to Dr. claims, subject to the parties submitting to the Board supplemental 
briefs regarding the specific issues discussed in Section IILB immediately above. The parties' 

procedures outlined in the 2015 CBA 

2015 CBA Section XVIILC provides that "[oJther disciplinary actions which do not involve suspension or 
,c"''"r''" may be the subject of a grievance at the level of the Chancellor, appropriate Vice President, their 

successors in or their respective (Step I of the Grievance Procedure)." While the Board does not 
reach the grievance issue, the Board notes that 201.5 CBA Section XXIV.C. l provides that a Step I grievance must 
be filed within 20 calendar (individual or 45 calendar (class grievances) of the date on which 
UHPA or faculty member knew or should have known of the alleged violation. Without deciding, the Board notes 
that this case was filed on December 2 I. 2015. Thus, even if applicable, the time limitations for the filing of a 
grievance for both Dr. Bennett and Dr. Cole may have passed, and neither may pursue a grievance pursuant to the 
2015 CBA 

To the extent that facts and/or evidence was considered the Board, the dismissal ofDr. Bellllett's claims 

shall be treated as the granting ofUH's Motion for summary judgment. 
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briefs shall be due by the close of business (4:30 p.m.) on June 14, 2016. the Board 
detennines further oral argument is , it will schedule said argument. 

DA TED: Honolulu, Hawaii, May 2016. 

HA WAH LABOR RELATIONS BOARD 

I KERRY M. KOMA TSUBARA, Chair 

Dissenting Opinion of Sesnita A.D. Moepono, Board Member 

I respectfully dissent from the Board's decision granting Respondents' Motion to 
Dismiss and finding that the Board lacks jurisdiction over the complaint allegations regarding 
Bennett's letter of hire and Cole's letter of agreement because such agreements are independent 
contracts not amendments or supplements to the collective bargaining agreement (CBA). 

L Respondents Motion to Dismiss Prohibited Practice Complaint 

Respondents KRISTIN KUMASHIRO (KUMASHIRO), Interim Dean of Natural 
Sciences, University of Hawaii and BOARD OF REGENTS OF THE UNIVERSITY OF 
HAWAII (UNIVERSITY or BOR) (and collectively referred to as Respondents) filed University 
Respondents' Motion to Dismiss Prohibited Practice Complaint and/or for Summary Judgment 
on January 1 2016 (Motion to Dismiss) which states: 

University Respondents assert that the Hawaii Labor Relations 
Board (Board) lacks jurisdiction over the Complaint; that the letter of hire 
to Dr. Bennett is not a collective bargaining agreement subject to chapter 
89, Hawaii Revised Statutes (HRS); that even the letter of hire could be 
construed as a collective bargaining agreement, Complainants failed to 
"'"'''"""' their contractual remedies; that expired pursuant to the 
terms of the Unit 7 collective bargaining agreement and Haw. Rev. Stat. 
§ 89-6{e); that the University acted in good faith in purchasing and 
attempting to install Dr. Bennett's Direct machine, and 
acted in good faith in discussing the possibility purchasing another 
machine; that the decision to purchase million-dollar equipment and modify 

is a management right and one that is subject to funding as well as 
the financial needs the Department; that Interim Dean Kumashiro had 
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valid, non-retaliatory reasons for removing Dr. Cole as Chair 
, that Complainants failed to mitigate -~, .. ~~.~u. 

and Complainants are not entitled under the to the 
,.,.r,,.,,,.,,,t .. ri in the Complaint. Id. at 

IL 

Board on December 2 I, 
on behalf of Complainants 

ASSEMBLY (UHPA), 
( collectively Complainants). 

The Complaint, inter that regarding Bennett: 

UH recruited Bennett away from Arizona State University, in early 
201 into a tenure-track position, to pursue his specialty and establish an MRI 
center in the UH Manoa College of Natural Sciences. a condition of hire, UH 
was to provide Bennett with an MRI machine, as memorialized in Bennett's hire 
letter. UH duly ordered the MRI machine, but was unable to take timely delivery 
of it, due to UH's inability to provide space to house it. By about October, 2014, 
UH still had been unable to house the machine, but the vendor had decided to 
cease production of the MRI machines. Bennett then travelled to England, 
identified a substitute MRI machine from another vendor, UH agreed on the 
substitution, UH negotiated an end to the first purchase contract, and UH 
undertook a second purchase contract with the new vendor. The nevv machine 
would be easier to house. Two-and-one-half after Bennett's hire, July, 
201 UH and Bennett were ready to purchase and install the new MRI machine. 

Getting the project to the verge of success required the efforts not only 
of Bennett, but of numerous persons and entities within UH, including Dean Bill 
Ditto of the UHM College of Natural Sciences, the Office of General Counsel, 
UH Vice President for Administration Jan Gouveia, and their staffs, and many 
other persons, including campus planners and other faculty members of Unit 7. 
Significant official and professional efforts were expended by UH officials and 
personnel in an effort to overcome internal obstacles, fulfill the contract of hire, 
and commission an MRI center at UH Manoa. 

15. Bennett, in reliance on the terms of his letter of hire, had relocated his 
family to Hawaii, pursued his course ofresearch, albeit with inconvenient out-of:. 
state equipment borrowed at a cost. engaged graduate students to expand MRI 
research~ and amply fulfilled all teaching obligations. He also applied for tenure, 
and, in recognition of the quality and significance of his work, was granted tenure 
by UH. Also, Bennett continually expended efforts, in collaboration with UH, to 
establish the desired MRI center at UHM. 
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In Dr. Kristin Kumashiro was named Interim Dean 
the College of Natural replacing Dean Ditto. A Dean is a junior 
manager, and is not a member of bargaining Unit 7. 

17. About five weeks into her interim position, on or about September 24, 
2015, Interim Dean Kumashiro informed Bennetl that she was cancelling the 
MRI project Interim Dean Kumashiro indicated that funds were available to 
purchase the but that she would not them because she had decided 
to support other projects. 

J 8. The cancellation of the MRI project by Interim Dean Kumashiro was 
not agreed to by Bennett, m>r by UHP A 

19. The cancellation of the MRI project by Interim Dean Kumashiro 
constitutes a catastrophic impact on Bennett's career, through loss of promised 
and prospective research opportunities at the core of why he was recruited and 
chose UH, and loss of likely and prospective grants from government and 
foundations. The cancellation also has a significant negative impact on graduate 
students, and more than 20 faculty throughout the UH system, who have 
undertaken courses of·action based on the presumed presence of the MRI 
resource, or who anticipated taking such actions, which will now need to be 
cancelled. The cancellation of the MRI project furthermore constitutes an 
embarrassment to the UH among federal and foundation granters. 

Violation of Haw. Rev. Stat § 89-l 3(a)(8) 

The Complaint alleges that the cancellation of the MRI project constitutes 
a violation of Haw. Rev. Stat § 89-13( a)(8) 

20. The cancellation of the MRI project by Interim Dean Kumashiro 
constitutes a breach of the terms of Bennett's letter of hire, as initially agreed and 
as ratified and amended by an extensive course of conduct, being over two-und
one-half of collaboration between numerous UH officials aforesaid, and 
Benneu, and thus constitutes a breach of a collective bargaining agreement within 
the meaning of Haw. Rev. Stat§ 89-I3(a)(8). 

Violation of Haw. Rev. Stat.§ 89-13(a){5) 

The Complaint further alleges that the cancellation of the MRI project 
constitutes a violation of Haw. Rev. Stat§ 89-I3(a){5} as follows: 

2 L The cancellation of the MRI project by Interim Dean Kumashiro 
constitutes a unilateral implementation varied terms and conditions of 
employment, without bargaining, and thus constitutes a violation of the duty to 
bargain within the meaning of Haw. Rev. Stat § 89-13(a)(5). 



Extraordinary Remedies: 

The Complaint further alleges that Lhe cancellation the MRI project 
was undertaken with improper and animus constituting an 
factor justifying extraordinary by the Board as follows: 

The cancellation of the MRI project Interim Dean Kumashiro was 
undertaken with improper motive and animus, as would, in a proper forum, 
constitute tortious breach of contract, tortious interference with or 
tortious with in the context of Chapter 
such improper motive and animus constitutes an • justifying 
extraordinary remedies by the Board. 

The Complaint sets forth the following allegations regarding Cole: 

Former Chair Cole had been a member of Unit 7 for many and 
then was selected to chair by her peers in the Department of Biology, which 
selection was duly ratified by former Dean Ditto. 

24. A department chair is a position within Unit Under the Unit 7 
coJlective bargaining agreement, as well as long-settled practices faculty self
governance, chairs are not mere appointees management, but are elected by 
the faculty to represent the faculty's interests lo management, and may not be 
lightly removed. 

25. Chair Cole, as part of her agreement to serve as chair, because 
as chair considerable Lime away from research and obtaining grants, 
negotiated as one of the supplemental tem1s and conditions of her service as 
chair, a package of support monies, by which she would be able to continue 
some research and support graduate students during her term as chair. As of 
August, 2015, Chair Cole had been renewed in her position, and the terms and 
conditions of her as chair bad been honored. 

26. In August, 2015, as noted above, Dr. Kristin Kumashiro was named 
[nterim Dean the College Natural Sciences, replacing Dean Ditto. 

27. As chair, Cole, in meetings with Interim Dean Kumashiro, advocated 
for Bennett and in favor of maintaining his terms and conditions of employment 
Cole also advocated for the interests of the Department of Biology, during space 
planning for a new building. Both activities are properly within the role of a 
department chair. 

28. About five weeks into her position, on or about September 2015, 
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Interim Dean Kumashiro removed 
of Bennett, and in part because her 
faculty in space planning. 

as chair, in part because 
of the interests 

her defense 
the Biology 

29. The removal of Cole as chair was not to by Cole or by UHPA. 

30. The removal Cole as chair caused two major results: 

a. Cole lost. her and authority as chair Biology. in 
violation of the will of the Unit 7 faculty in her department; and 

b. Cole lost her package of support monies. In consequence of her 
loss of the package of support monies, Cole's graduate students .J:bst support for 
their research, and Cole lost her ability to direct and fund their research, at least 
for some time. 

Violation of Haw. Rev. Stat§ 89-13(a)(8} 

The Complaint all.eges that the removal of Cole as chair constitutes a 
violation of Haw. Rev. Stat§ 89-l3(a)(8): 

31. The removal of Cole as chair constitutes a breach of a collective 
bargaining agreement within the meaning of Haw. Rev. Stat § 89-1 

Violation of Haw. Rev. Stat§ 89-13(a}(1J, 

The Complaint alleges that the removal of Cole constitutes a violation of 
lfaw. Rev. Stat.§ 89-I3(a)(l), (3): 

The removal of Cole as chair constitutes anti-union discrimination in 
violation of Haw. Rev. Stat § 89-13( a)(3 ), or the statutory right of employees to 
collective action, in violation of Haw. Rev. Stat. § 89-1 1) and id. § 89-3. 

Violation of Haw. Rev. Stat.§ 89-13(a)(5) 

The Complaint alleges that the removal of Cole constitutes a violation of 
Haw. Rev. Stat.§ 89-!3(a)(5): 

33. The removal of Cole as chair constitutes a unilateral implementation 
of varied terms and conditions of employment, without bargaining, and thus 
constitutes a violation of the duty to bargain within the meaning of Haw. Rev. 

§ 89- l 3(a)(5). 

Extraordinary Remedies: 

The Complaint further alleges thar the removal of Cole was undertaken 
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justifying 
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an 

The following Findings of are made the purpose of this Dissent. 

l. UHPA is and has at all times relevant the.,,,,.,., .. ,,,, 
Unit as provided in Haw. Rev. Stat§ 

Except for the period before his acceptance of the letter of hire, Kevin 
Bennett, Ph.D. is and been, at all times relevant, a public as 
defined in Haw. Rev. § 89-2, 2an Professor Biology, at 
University Hawaii Manoa (UH MANOA), and has been a member 
Unit His specialty is magnetic resonance imaging ("MRI"J. 

3. Kathleen Cole, Ph.D. is and has been, at all times relevant, an 
Professor of Biology, at UH Manoa, and a member as provided 
in Haw. Rev. Stat § and was Chair of the Department 

The BOR is and has been, at all times relevant, public as 
provided in Haw. § Bargaining Unit 7. 

5. UHPA and the BOR were parties to a collective bargaining agreement, effective 
July l, 2009 - June 30, 2015 (2009-2015 CBA), and are currently parties to a 
collective bargaining agreement, effective, July L 2015 June 30, 2017 (201 
2017 CBA) 

6, Dr. William Ditto (DITTO) was and at all limes relevant the Dean of the 
Colleges of Arts and Sciences and College of Natural Sciences, UH 
Manoa, until July 31, 2015. 

7. Ditto sent a letter dated June 18, 2012 to Bennett that included terms and 
conditions of employment, attached as Exhibit A, Respondents' Motion to 
Dismiss (letter of hire) and as stated in relevant part below: 



the 

own 
forward with a written 

request for up lo one additional year. Afterwards, any remaining balance will 
revert back to the College of Natural 

Allowable relocation expenses will be reimbursed up to $8,000, including 
coach airfare for yourself and your immediate family members. Receipts will be 
required for reimbursemenL 

In compliance with the Immigration Reform and 
will be required to complete, within three working days 
Employment Eligibility Verification (Form 1-9) supported by the appropriate 
documentation to establish both identity and employment authorization. We 
appreciate your cooperation in this matter 

is an rnvention and 
which all prospective faculty are required to Please refer to the 
listed in the memo complete policies and procedures. 



to 

until July 13. 
terms 

8. Respondents admit their Answer that the University did contract to 
De expensive Agilent DirectDrive NMRS/MRI 

System as a procurement, along with delivery, installation, 
and training "'"'r''""'~" a total order amount of one million sixty-six 
thousand dollars 1,066,000.00). 

9. Respondents admit in their that there were discussions on 
potentially acquiring a different type MRI machine, and the University 
is still currently to that with the primary obstacle being one 
funding, and subject to a prudent plan for ~se and cost recovery. 

I 0. Respondents expended great efforts and resources in attempting to install 
an Agilent DirectDrive NMRS/MRI 

11. Dr. Bennett was granted tenure after approximately only one of 
service at the UH Manoa. 

12. On August 15, 2015, Kumashiro started her job as interim Dean of the 
College of Natural Sciences at UH Manca. 

13. On or about September 25, 2015, Kumashiro notified Bennett that the 
college could not purchase another MRI machine at that time. 

14. The paid for Bennett and his research assistants to travel to 
Arizona to utilize MRI machine at Arizona State University in the 
absence of a similar MRI machine at the University. 

15. Kumashiro sent a letter, dated October 201 to Cole memorializing the 
discussion and outcome of their meeting on September 2015. The 
letter informed Cole that her appointment as Biology's Department Chair 
ended on September 24, 20 l because her appointment period as Chair 
was from 6/15/2015 to 6/14/2016, that she will remain on an l I-month 
salary and continue to receive a stipend of $300 until June 14, 2016; and 
that she wiU return to a regular teaching load in September 2016, per the 
Biology Department's workload policy. 

16. Kristeen Hanselman, UHPA Executive Director, sent a letter dated 
October 20, 2015 to Chancellor Robert Bley-Vroman, Ph.D., University 
of Hawaii at Manoa requesting that informal discussions commence, as 
found in Article XXIV, Grievance Procedure, B. General of both the 
2009-2015 CBA and the 2015-17 CBA, regarding the purchase of an MRI 
for Dr. Kevin Bennett in the UH Manoa Biology Department. Such 
informal attempts may result in resolving this matter which would 
preclude the filing a formal grievance. 
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17. UHP A has submitted letters on behalf both Bennett and Cole 
requesting informal pursuant to Artide XXIV of both the 
2009-15 and 20 CBAs. 

IV. 

The following Conclusions of Law are made for the purpose of this Dissent If it should 
determined that any of these Conclusions of Law should have been set forth as Findings of 

Fact, then lhey shall be deemed as 

L The Legislature declared 
Stat§ 89-l(b). 

intent for Haw. Rev. Chapter 89 (Chapter 89) in Haw. Rev. 

(b) The legislature declares that it is the public policy of the State to promote 
harmonious and cooperative relations between government and its employees and to 
protect the public by assuring effective and orderly operations of government. These 
policies are best effectuated by: 

( l) Recognizing the right of public employees to organize for the purpose of 
collective bargaining; 

(2) Requiring public employers to negotiate with and enter into written agreements 
with exclusive representatives on matters of wages, hours, and other conditions 
of employment, while, at the same time, maintaining the merit principle pursuant 
to Haw. Rev. Stat. § 76-l; and 

Creating a labor relations board to administer the provisions of chapters 89 and 
377. 

Haw. Rev. Stat.§ 89-(3) provides. 

Rights of employees. Employees shall have the right of self-organization and the right 
to form, join, or any employee organization for the purpose of bargaining 
collectively through representatives of their own choosing on guestions of wages, hours. 
and other terms and conditions of employment. and to engage in lawful, concerted 
activities for the purpose of collective bargaining or other mutual aid or protection, 
from interference, restraint, or coercion. An employee shall have the right to refrain 
from any or all of such activities, except for having a payroll deduction equivalent to 
regular dues remitted to an exclusive representative as provided in Haw. Rev. Stat. § 89-
4. (Emphasis added} 

2. With respect to the pmvers of the Board, Haw. Rev. Stat § 89-(5J(i) 
provides in part 
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1 
.1. 

In addition to the powers 
f""·'""1

" the board 

Haw. Rev. 

under this chapter; 

on complaints of prohibited 
'4"'"''"' and Lake 

and proper; 
Hold such hearings and make such inquiries, as it 

out properly its functions and powers, and the purpose 
hearings and inquiries, administer oaths and affirmations, 
witnesses and documents, testimony and evidence, compel 
attendance of witnesses and the production of documents by the issuance 

subpoenas, and delegate powers to any member the board or 
any person appointed by the board for the performance of its functions; 

(a) The organization which has been certified by the board as 
representing the majority of in an appropriate bargaining unit shall be 
the exclusive representative of all employees in the unit exclusive 
representative, it shall have the right to act for and negotiate agreements 
all employees in the unit and shall be responsible for representing the 
all such employees wilhout discrimination and without regard to 
organization membership. . .. 

4. Haw. Rev. Stat.§ 89-13 provides in pertinent part as follows: 

Haw. Rev. Stat § 89-13 
shall be a prohibited practice 
wilfully to; 

Prohibited practices; evidence of bad faith. (a) It 
a public employer or designated representative 

( 1) Interfere, restrain, or coerce any employee in the exercise any right guaranteed 
under this chapter; 

(3 J Discriminate in regard to hiring, tenure, or any term or condition of employment 
to encourage or discourage membership in any employee organization; 

(5) Refuse to bargain collectively in good faith with the exclusive representative as 
required in Haw. Rev. Stat. § 89-9; 



Refuse to participate in faith in the mediation and arbitration procedures set 
forth in Haw. Rev. Stat § 89-11, 

(7) Refuse or fail to comply with any provision of this chapter; 

(8) Violate the terms a collective bargaining agreement; 

5. Haw. Rev. Stat.§ 89-14 provides as follows: 

Anv controversy concerning prohibited practices may be submitted to the board in the 
same manner and with the same effect as provided in section 377-9; provided that the 
board shall have exclusive original jurisdiction over such a controversy except that 
nothing herein shall preclude ( l) the institution of appropriate proceedings in circuit 
court pursuant to section 89-12(c) or the judicial review of decisions or orders of the 
board in prohibited practice controversies in accordance with section 377-9. All 
references in section 377-9 ro "labor organization" shall include employee organization. 
(Emphasis added) 

6. Haw. Rev. Stat.§ 377-9(a) provides as follows: 

Any controversy concerning unfair labor practices may be submitted to the board in the 
manner and with the effect provided in this chapter, but nothing herein shall prevent the 
pursuit relief in couns of competent jurisdiction. 

7. Standards of Review 

"Under HRCP Rule a move with or without ~"v·-"~' 
in the party's favor! T ==:'.!.!.-.!.=--~~' 

I "Summary judgment is 
if the 

admissions on file, 
genuine as to 
judgment as a matter 

pleadings, depositions. answers to interrogatories. and 
with the if any show, that there is no 

fact and that the moving party is entitled to 
material if proof that fact would 

have the one of the essential a cause 
The in the 

119 Haw. 90, 
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For cases in which the non-movant the burden at trial, the 
Hawai 'i Supreme Court has adopted a burden-shifting paradigm: first, the 

the burden of producing support for its claim that ( 1) no 
genuine material fact with to the elements the 
claim or defense which the motion to establish or which the motion 

and on the undisputed it is entitled to summary 
law; once the its initial burden 

to the to to the motion 
judgment and demonstrate as opposed to general 

allegations, that present a genuine issue of triaL Second, the moving party 
bears the ultimate burden Only the moving party satilfies its 
burden production does the burden to rhe non-moving party to responcrto 
the motion for summary judgment and demonstrate specific as opposed to 
general allegations, that present a genuine worthy of trial. Second, the 
moving party bears the ultimate burden persuasion. This burden 
remains with the moving party and requires the moving party to convince the 
court that no genuine issue of material fact and that the moving party is 
entitled to summary judgment as a matter of law. ~=::.!.-~==.:...,_~=-=-~=::.:.• 
105 Haw. 470, 99 P.3d 1046, 1054 (2004). 

Thus, where the non-movant bears the burden of proof at trial, a movant 
may demonstrate that there is no genuine issue of material fact by either: ( l) 
presenting evidence negating an element of the non-movant's claim, or 
demonstrating that the non-movant will be unable to his or her at trial. 
Ralston, 129 Haw. at 292 P.3d at I French, 105 Haw. at 472, 99 
P.3d at 1056. 

Finally, ''[w]hen a motion for summary judgment is made and supported 
as provided in [HRCP Rule 56), an adverse party may not rest upon the mere 
allegations or denials of his [or her] pleading, but his [or her] response, by 
affidavits or as otherwise provided in this rnle, must set forth specific facts 
showing that there is a genuine issue for triaL If he [or she] does not so respond, 
summary judgment, if appropriate, shall be entered against him [ or her]." 
Foronda v. Haw. Int'l Boxing Club, 96 Haw. 5L 58, P.3d 826, (2001); 
Tri-S Corp. v. W. World Ins. Co., l lO Haw. 473, 494 n.9, I P.3d 82, 103 n.9 
(2006). 

V. DISCUSSION 

Contrary to Respondents' position, this dissenting member finds that the essence of this 
complaint is not the limited issue of whether the letter of hire and the letter of agreement are 
independent contracts or amendments or supplements to the CBA. Rather, the complaint 
allegations focus on the issue of whether the Employer engaged in prohibited practices in 
violation of Chapter 89 by unilaterally changing the terms of employment in these independent 
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contracls and/or violating the CBA and that independent contracts can 
Chapter 89. 

rights found under 

In rejecting Respondents' arguments as above and the Board's majority decision 
embracing those arguments, this dissenting member concludes that: 

(a) Respondents' main assertion and the majority decision are misplaced. 

(b) Independent contracts, between an employer and employee, can affect an 
employee's collective bargaining rights and an employer can commit a prohibited 
practice by unilaterally changing an employee's hours or other conditions 
contained in an .independent contract 

(c} The Board has jurisdiction over this prohibited practice complaint. 

(d) Based on the record presented thus there is no showing that Complainants 
have failed to exhaust their contractual remedies, specifically the grievance 
procedures contained in Article XXIV the CBA. 

Respondents' main assertion and the Board's majority decision are misplaced. 

In support of their assertion, Respondents cite Caterpillar. Inc. v. Williams, 482 U.S. 386 
(l 987) (Caterpillar) and the Board majority cites 255 F.3d 
683 (9th Cir. 200 l) (Cramer) in support of their respective positions. Both cases are similar 
because they involved situations in which the plaintiffs brought a complaint in state court based 
on state law and did not invoke a right created by a collective bargaining agreement. The 
defendants raised the preemption defense under§ 301 (§301) of the federal Labor Management 
Relations Act (LMRA). The defendants in these cases specifically argued that the claims filed 
in state court should be removed to federal court because the claims arose out of a collective 
bargaining agreement implicating federal labor laws. The SCOTUS and the 9111 Circuit Court 
found that the claims at in both cases did not arise out a coUective bargaining 
agreement; and therefore, denied the defendants' motions for removal based on § 301 
preemption. 

This dissenting member further notes that in both the Caterpillar and Cramer decisions, 
the courts, in addressing the history and intent of§ 301, noted that if the claims in their cases 
had been intertwined with the CBA and interpretation of the CBA was required, then § 301 
would have applied. In Caterpillar. the plaintiffs' claims were based on Caterpillar, Inc.'s 
breach of individual employment contracts that were entered into prior to a collective bargaining 
agreement being in effect; and further, the plaintiffs were in management positions, which 
would not have been covered under a collective bargaining agreement. In Cramer, the plaintiffs 
filed a claim alleging a constitutional violation of their right to privacy, which did not involve a 
collective bargaining agreement Accordingly, both cases involve significant factual distinctions 
from this case because of the lack of relationship between the state claims at issue in those cases 
and a collective bargaining agreement and/or applicable the federal collective bargaining laws. 
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these are not dispositive the present case and do not contml 
jurh,diction the board in this case. 

Board majority in part that 

the Board's jurisdictional 
practices. Here, there are no 
that a 

limited to collective bargaining and prohibited 
or prohibited orntcn,ces 

enforcing Letter Hire, would need 
Circuit adopted the position that 

there is no preemption under 301 LMRA (Labor Managemelll Relations 
unless the "claims directly conflicted with the terms of the CBA." 53 ·Here, UHPA and 
Dr. Bennett failed to demonstrate that the provisions the Letter Hire conflict 
with any provision the 2010 CBA or 20l5 CBA. . . in the federal cases, Lhe Board 
declines to undertake jurisdiction simply because the Letter Hire is a private 
agreement which upon, but not implicate or con11ict with the terms and 
provisions the 20 l O CBA or the 15 CBA 

unlike the Complainants have invoked a right created 
"'"'-F'4'"·'"·' in the complaint before the board are 

"intertwined \vith the CBA and the interpretation the CBA is required" to the case. 
This case was brought under Chapter 89 and presents the reverse situation than in ==== 
and The allegations brought to the Board involve claims arising out of the state public 
employment relations law, rather than other state court claims, such as contract law or 
constitutional claims. The Respondents artfully distracted the Board majority from the 
main in the Complaint, namely the resolution of prohibited Moreover, I will 
show through the following cases that the LLS. Supreme Court has ruled that independent 
contracts can affect an employee's collective bargaining rights and that the employer can 
commit a prohibited Therefore, Board has statutory exclusive original jurisdiction. 
Finally, the adjudicatory body that will ultimately hear this case will have to have original 
jurisdiction over state collective bargaining laws. 

Independent contracts, between an employer and employee, can affect an 
employee's collective bargaining rights and an employer can commit a 
prohibited practice by unilaterally changing an employee's hours or 
other conditions contained in an independent contract 

In opposing the Respondents' Motion to Dismiss argument and the majority decision's 
finding that independent contracts unsigned the Employer and the Exclusive Representative 
cannot affect a collective bargaining agreement or collective bargaining rights. This dissenting 
member finds, that based on federal court decisions interpreting the National Labor Relations 
Act4 and state court decisions interpreting state public employment relations that 
independent contracts of hire can exist independently of a collective bargaining agreement, 
provided that such contracts are not used to diminish or defeat a collective bargaining 
agreement and/or rhe statutory collective bargaining rights of the employer or the 
representative. However, when an independent contract of hire diminishes or defeats a term in 
a collective bargaining agreement, then a prohibited practice can occur as shown below. 
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1. ( l 944) (J .L Case) 

=-== is the seminal for the proposition that independent contracts between 
the employer and the employee, can exist outside of a CBA but cannot defeat or diminish a CBA 
and/or collective bargaining The Supreme Court of the United States (SCOTUS) also 
found that independent contracts can have claims basecl on collective bargaining law and 
contract law. 

In from 1937, petitioner company offered each employee at its Rock Island, 
IHinois plant an individual contract of employment In that contract, the company agreed to: 
furnish" employment as steadily as conditions permitted; pay a specified rate, which was subject 
to company redetermination if the job changed; and to maintain certain hospital facilities. 
Conversely, the employee to: accept the provisions; serve faithfully and honestly for the 
term; comply with factory mles; and that no payment would be given for defective work. About 

of the employees accepted and worked under these agreements. Id. at A union was 
certified and elected to become the representative of the employees. The company 
refused to bargain with the union regarding any matters contained in the individual employment 
contracts. The NLRB held that the company had violated the National Labor Relations Act by 
refusing to bargain collectively. On appeal from that decision., the SCOTUS held that while 
individual contracts were not prohibited in all circumstances, such contracts could not waive any 
benefits to which an employee was entitled under a collective bargaining agreement, nor be used 
to diminish any employer's duty to bargain with a properly elected union. Id. at 337-39. 

In so ruling, SCOTUS explained the purpose and relationship of the collective 
bargaining agreement and the individual employment contract, stating: 

Contract in labor law is a term the implications of which must be determined 
from the connection in which it appears. Collective bargaining between employer 
and the representatives of a unit, usually a union, results in an accord as to terms 
which will govern hiring and work and pay in that unit. The result is not, 
however, a contract of employment except in rare cases~ no one has a job by 
reason of it and no obligation to any individual ordinarily comes into existence 
from it alone. The negotiations between union and management result in what 
often has been called a trade agreement, rather than in a contract of employment. 
Id. at 334-35, 64 S. Ct at 579. 

After the collective trade agreement is made, the individuals who shall benefit by 
it are identified by individual hirings. The employer, except as restricted by the 
collective agreement itself and except that he must engage in no unfair labor 
practice or discrimination, is free to select those he will employ or discharge. But 
the terms of the employment already have been traded out There is little left to 
individual agreement except the act of hiring. This hiring may be by writing or by 
word of mouth or may be implied from conduct ~=~=~~===-=. 
hiring, individual contracts between the employer and employee are not 
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mstances that execution 
or delay the nrn,,c,n 

Labor Relations Act to 
nor to exclude a duly ascertained unit; 
nor may they be used m forestall bargaining or to limit or condition the terms 
the collective Board asse11s ... 1 public right vested in it as a public 
body, v.dth the duty unfair labor 
practices. 309 U.S. Wherever 
private contracts with its funclions, they obviously must yield or the 
would be reduced to a futility. at 64 Ct al 580. 

It also is that such individual contracts may embody matters that are not 
included within the statutory collective bargaining, such as 

purchase, group insurance, hospitalization. or medical attention . ...:..:...:=-=:..:.::::.;;.o. 

2. Unilateral Changes by the Employer to Negotiable Items in an 
Independent Contract Cun Constitute a Failure to Bargain in Good 

Particularly compelling for the issue of whether the employer has a duty to negotiate in 
good faith with the union regarding a term of employment contained in an individual contract of 
hire is Appeal ofWhite Mtns. Regiona1Sch. Bd., l NJ-l 790, 485 A2d 1042, I LR.R.M. 
(BNA) 2026, No. 83-374. 1984 N.H. LEXIS 324 (Dec. 3L 1984) (White Mountains). This 
decision was written by J. Souter, a former SCOTUS Justice, during the time that he served on 
the New Hampshire Supreme Court. White Mountains was an appeal from a Hampshire 
public employee relations board decision holding that the district violated duty to negotiate in 
good faith with the union under the state public employees labor relations law regarding a term 
of employment when the district reduced the hours of "cooks and related workers" contained in 
their individual employment contracts. The court affirmed the finding. Similar to this ca'ie, in 
White Mountains, there were two existing collective bargaining agreements covering employees 
during the period at issue, and each employee was given an individual contract providing for 
certain terms of employment, including the number of hours to be worked each day by the 
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employee for \Vhich the employer was to pay. In the decision, J. Souter provided the context 
the decision, the reasoning underlying the and the holding as follows: 

In May 198 L the district entered into a series contracts with individual cooks 
by the These contracts provided for certain terms of 

employment during the school beginning in September 1981 and ending in 
June l Each contract set the number of hours to be worked each day by the 
employee and paid for by the district The numbers varied among the contracts, 
frmn five to seven and one-half hours. 

Though none of the contracts referred to sources of funds to pay the employees, 
officials of the district assum~d that there would be funding at a certain level 
from the national government under the Child Nutrition Act of 1966, ~ 

(West 1978 & Supp. 1984). Late in the spring of 1981, however, 
the district learned that such funding would fall below expectations. From June 
through October officials of the district met with employee members of the 
bargaining unit and with the school board to determine how lo reduce 
expenditures to stay within reduced income. The district eliminated some 
positions, which are not in issue here, and late in October 1981 it notified four 
cooks that the number hours to be worked each day would be reduced from the 
levels provided in their individual contracts. 

In February 1982, the association filed the present complaint of unfair labor 
practices with the board. The board concluded that the action by the district in 
reducing hours was tantamount to a refusal "to negotiate in good faith with the 
exclusive representative of . . . [the] bargaining unit" about a term of 
employment, within the meaning of i and 3, L Consequently[,] 
the board ordered a restoration of work to the respective contractual levels, with 
back pay for the hours of employment wrongfully refused. One member of the 
board dissented on the ground that determination of hours to be worked fell 
within managerial policy, free from the obligation to bargain. See ---------a--------

He therefore saw the district's action solely as a violation of individual 
employment contracts. 

The board's decision is best approached by noting first what the board did not 
decide. The board did not decide that it had jurisdiction to adjudicate disputes 
under the individual emplovment contracts. It did not find that those contracts 
had somehow become incorporated into the collective bargaining agreement, and 
it did not find that the district had violated the collective bargainine: agreement in 

provides that terms of employment are subjects of mandated collective 
bargaining. 
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in this case the found that once the set 
the individual contracts, they could not 

It is interesting to note that similar to the Respondents' position that the lack of 
funds precludes fulfiUing the terms regarding the MRI facility, the _!_!J!.!!!:,1:::.-£~!:!l.!!~!E! 

defendants claimed that the loss of federal funding was a "legitimate" reason to take 
unilateral action to break contracts. The court disagreed finding; 

There is no in the to that the board abused its discretion in rejecting this 
argument. N.H. Rev. Ann. § 54 l: 13. The fact is that the district did not have to bind 
itself unconditionally to employ the cooks for a certain number of hours, but it did. Having done 
so the districl could still limited contractual liability reference to receipt of federal 
funds, but it did not. Since it did not, the district had contractual obligations that it could have 
attempted to honor by to raise income from taxation to pay for the shortfall in federal 
funds. The board committed no error, therefore, where it impliedly found that an but 
not impossible burden under the individual contracts was not a "legitimate" reason to take 
unilateral action to break those contracts. Id. 

The district claims that the board erred in finding that it had refused to bargain 
about the specific reductions, citing its consultation with employee members of 
the There is no question that the board's representative did consult 
with the employees about the problems created by the diminished flow of funds. 
The statute, however, obligated the district to bargain with the exclusive 
representative of the bargaining unit. N.H. Rev. Stat Ann. § 273-A:3, I. 
However[,} we may characterize the consultation with the affected employees, it 
does not appear from the record that those employees were a bargaining 
committee of the association as the exclusive bargaining represemative. 
Therefore[,] the board was warranted in concluding that communication with the 
affected employees was not bargaining with the exclusive bargaining 
representatives the unit. 

Since the record discloses no error, the board's decision must be affirmed. Id. 

Hence, based on the White Mountains holding and reasoning, even a term, such as an 
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MRI facility, contained in an individual employment contracl can be deemed a term and 
condition employment that cannot unilaterally changed without bargaining and a failure to 
do so is a failure to bargain in good faith. For example, in Bennett's claims, questions arise from 

canceHation of the MRI facility regarding and the affects the cancellation may have on 
Bennett's terms of employment, such as hours he now is required to fly to Arizona 
to conduct his research and the number of is required to teach per year. Further, the 
refusal to bargain in good faith claim can be based on this individual employment contract 
\Vithout that contract being deemed part of the bargaining agreement or in violation of 
the collective bargaining agreement Finally, a defense regarding lack of funding is not a 
legitimate reason to break an agreement. 

3. 

Hawaii Public Employment Relations Board (HPERB) Found A Failure to 

This dissenting member notes that Decision 63 supports this dissenting member's 
position that items in an indivigual employment contract may be subject to negotiatiof!.and a 
failure to do so may constitute a Chapter 89 prohibited practice for failure to bargain in good 
faith. This decision involved personal service contracts like those at issue in and 
White Mountains between the state and the psychiatrists, who were members of bargaining unit 
13 and represented by HGEA as their exclusive representative. On March 25, 1975, the Hawaii 
Government Employees' Association, Local 152, HGEA/AFSCME, AFL-CIO (HGEA) filed a 
prohibited practice complaint against the Governor, Director of Health and the Director of 
Personnel Services. The complaint alleged, inter alia, the employer violated 89-1 l ), (5) and 
(7), HRS. In ruling on the complaint, the Board initially held that the existence of personal 
service contracts does not constitute a waiver by the exclusive representative of any statutory 
right to negotiate terms and conditions of employment, stating: 

In its opening statement, the employer asserts that the individual contracts arc contracts 
of hire, the tem1s of which need not be negotiated with the HGEA. 

It is interesting to note the similarities of the positions held by the State in Decision No. 
63 and Respondents in this case. 

. . While acknowledging that HGEA was the exclusive representative of the 
psychiatrists, the State insisted: (I) that the personal services contracts were 
between the State and the individual psychiatrists, not between the State and the 
HGEA, and thus each psychiatrist could represent himself or be represented by 
HGEA, or by any other party of his choosing; that since the contracts were 
between the State and the individual psychiatrists, the State could not be 
compelled to negotiate with HGEA on the tenns and conditions of employment 
of the psychiatrists; and (3) that since the persona! contracts were 
contracts of hire, the State could unilaterally set the wages, hours, and other terms 
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and conditions employment of 

The question which next is whether HGEA a statutory 
right to negotiate the terms and conditions of employment of the DOH 
psychiatrists in unit 13. 

It is axiomatic, in a general sense, thal the HGEA does such a 
right under Haw. Rev. Stat § The are members of unit 13 and 
the HGEA is the exclusive all employees in said unit In 
measure, it has negotiated for them in the unit 13 contract The unique factual 
situation here, course, the question of whether the HGEA has 
a right to negotiate any of the terms and conditions which found their into 
the individual person services contracts. Id. 

The Board is of the opinion that the unilateral establishment terms and 
conditions of the individual contracts with respect to mandatory subjects of 
negotiation/does constitute a prohibited practice. In so holding. the Board is not 
unmindful of the intent and purpose of the law in making such individual contracts, 
outside of possible. Thus, the Board would have been inclined to agree with 
the employer's position in this case if the individual contracts had contained no more than 
an undertaking by the employer to hire a named psychiatrist and the undertaking of the 
psychiatrist to work for the employer. The Board aJso believes that if a stm1ing salary 
and a commencement and termination date had been in the contract, it stilL in view or the 
provisions of Haw. Rev. Stat § and 784, HRS, would not have regarded the 
subject individual contracts as anything but contracts of hire and would not have found 
the employer guilty of a prohibited practice. 1 U.S. However, the 
employer, in its effort to "clarify" the applicability of the unit 13 contract to the 
psychiatrists through unilaterally drawn up individual contracts went too far and did 
commit the prohibited practices complained of. Id. at 579. 

According! y. Board rendered the following order: 

The Board is loathe to void the subject individual contracts in their 
entirety. However, it is the opinion that the employer should be and hereby is 
ordered to ( l) cease and desist from refusing to negotiate terms and conditions of 
employment for the subject psychiatrists; (2) nol use the individual contracts, or 
any terms thereof, to defeat the purposes of Chapter 89, HRS. Id. at 580. 

Based on the guidance set forth in Decision 63, this dissenting member finds that 
because the Bennett letter of hire similarly went beyond far establishing the salary and 
commencement and termination date of employment that the letter of hire may contain terms 
and conditions of employment, which require good faith negotiation. Accordingly, the 
Respondents' unilateral action in altering the terms of that letter of hire when Bennett was a unit 
member may constitute a failure to bargain in good faith in violation of Haw. Rev. Stat § 89-
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as well as Respondents' actions taken with letter of 

In addition, based on the above-discussed cases, this dissenting member is unable to find 
that "it appears beyond doubt that the complainants can no set of facts in support of their 
daim entitling them to relief' the of whether Respondents made the unilateral 
changes made by the Employer to the letters hire or agreement, which affected Bennett or 
Cole's hours, wages or terms of employment (working conditions), thereby engaging in 
prohibited practices require a full hearing on the merits. 

In furtherance of this dissenting member's decision, I feel compelled to respond to the 
m,tjority' s opinion regarding the Board's jurisdiction. 

First, based on the standards set forth in Hawaii Supreme Court's (SCOH) 
discussed below, this dissenting member finds that the allegations of the complaint in this case 
are sufficient to plead prohibited practices enabling the Board to find that it has "exclusive 
original jurisdiction" over this case. 

1. 124 
Haw. 197,239 P.3d l (2010) (HGEA) 

lcgarnJns in that case were sufficient to 
over the complaint (nilially, SCOH held 

Rev. § l4'i the Board 
under The SCOH rumed 

in that case were the HLRB to have 
"exclusive original jurisdiction'' over the statmory claims raised in that complaint In 
determining that the Board had "exclusive original jurisdiction" over such claims, the SCOH 
reasoned that use "prohibited is not required if a prohibited 
practice can be logically inferred from a liberal constniction of the pleading, stating: 

Viewing the assertions made by HGEA in its first amended complaint in light of 
Haw. Rev. Stat § 89-l3(a), it appears that HGEA alleges that Lingle essentially 
engaged in a "prohibited practice" when she unilateraJly imposed furloughs. 
id. For example, Haw. Rev. Stat § 89-1 mandates that "[i]t shall be a 
prohibited practice for a public employer .. willfulJy to ... [r]efuse to bargain 
collectively in good faith with the exclusive representative as required in [HRS §] 
89-9[,]" while paragraph 5 of HGEA's complaint aJleges that "[t]he Governor 
does not have the implied right to unilateraJly impose furloughs pursuant to Haw. 
Rev. Stat § 89-9(d)" thereby "circumvent[ing] the collective bargaining orc,c~;;s 
because "[f]urloughs reduce employee hours and wages and affect terms and 
conditions employment and, therefore, are a mandatory subject of 
bargaining negotiation protected by Article XIII, Section 2 of the Hawaii State 
Constitution and as prescribed by Haw. Rev. Stat § 89-9(a)." (Brackets added.) 
Pertinent statutes clearly provide that the HLRB has jurisdiction to "[r]esolve 
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under [Chapter 89.j" Stat. § ) (Supp. 2005) 
(brackets added); see Rev. (brackets added}; Haw. Rev. Stat 
§ § 89-1 (b )(3) ("The 

to promote harmonious 
and cooperative and to protect 
the public and of government These 

are best effectuated by . . a labor relations to administer 
pro,,isions of [HRS] Haw. Rev. Stat. § 14 

provides that HLRB "shall have jurisdiction "[a]ny 
concerning prohibited " Although HGEA's complaint does 

use the words ''prohibited a prohibijed practice can be 
inferred therefrom complaint essentially alleges, 

other things, that Lingle "[r]efuse[dl to bargain collectively in good faith 
with the exclusive represemative as required in (HRS] Haw. Rev. Stat. § 89-9 
mandates that it "shall be a prohibited for a public employer .. [to] 
wil[l]fully. . [r]efuse" to bargain collectively as such. (Emphasis added); Au 

Haw. 210, l, P.2d 173, 181 (1981) ("Generally, pleadings should 
be construed liberally and not technically. see Hawai'i Rules Civil 
Procedure (HRCP) Rule 8(a) (instructing that a "pleading which sets forth a claim 
for relief .. shall contain" among other things "a short and plain statement of the 
claim showing that the pleader is entitled to (" All pleadings shall be 
so construed as to do substantial justice. As such, the HLRB has exclusive 
original jurisdiction over the statutory claims raised in HGEA's complaint 
Haw. Rev. § 89-14; Haw. Rev. Stat. § 89-l3(a); see also. H. Stand. 
Comm. Rep. No. I in l House Journal, at Id. at 205-206, P.3d 
at IO. 

In ..::=:=.:::.=-=-==;.::.....c:..:...:;:==:.::.=--'-'-..::....::.:~=:.;::.::.,:..;c:.=..:=., P.3d 600 
(2014) (UPWJ 

In the subsequent UPW decision the union filed a complaint in the circuit court alleging 
retaliation under the Hawaii Whistleblowers' Protection HRS Chapter (HWPA) and 
other constitutional protections. The issue presented was whether retaliation claims originally 
cognizable in the circuit courts should be stayed pending resolution of issues placed within the 
special competence of the Board under Chapter 89. The SCOH held that even where the 
retaliation claims are cognizable in the circuit court under the primary jurisdiction doctrine, the 
HLRB still retains and must resolve the prohibited practice claims intertwined with the HWPA 
and constitutional claims based on exclusive original jurisdiction. In so ruling, the SCOH 
restated the principles sel forth in lli~!:LruMLl!ill~U~LJ!.ID~~~_JJ~~~M[.!.1-.Y.:. 
Abercrombie, 126 Haw. 318,271 P.3d 613 (2012) {HSTAJ,_which further applied and affirmed 
the principles set forth in HGEA and then clarified the interplay and distinctions among 

original," "primary,'' and "concurrent" jurisdicti{)ns. The SCOH initially explained 
the HGEA and HST A decisions as follows: 

In HGEA, the plaimiffs based their request for relief on HRS Chapter 89 and the 
constitutional right to collective bargaining under article XIII, section 2 of Hawaii 
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Constitution. I . at 200, 239 P.3d at 4. We concluded that although the 
plaintiffs' complaint did not expressly use the words "prohibited practice,'' a 
prohibited practice could be logically inferred because the plaintiffs' complaint 
essentially alleged that in instituting a unilateral statewide furlough plan, 
Defendant Lingle had committed a prohibited [ 196] practice when she refused to 
bargain collectively in faith as required by Chapter 89. Accordingly, we 
held that the HLRB had exclusive jurisdiction over the plaintiffs' claims pursuant 
to Haw. Rev. Stat.§ 14. 

Unlike the plaintiffs in HGEA, the plaintiffs in HST A deleted all references to 
Chapter 89 in their complaint and based their request for relief on the 
constitutional right to collective bargaining under article XIII, section 2 the 
Hawaii constitution. 126 Hav,'. at 27 I P.3d at 
617. Nonetheless, we reiterated our holding in HGEA and emphasized that the 
legislative purpose having the administrative agtncy with expertise in these 
matters decide them in the first instance is "frustrated if the HLRB's jurisdiction 
can be defeated by characterizing issues that fall within the scope of Chapter 89 
as constitutional claims and then addressing them directly to the circuit court" Id. 
(citing Hawai'i Gov't Emples. Ass'n. AFSCME Local 152 v. Lingle, 124 Haw. 
197, 208 (20 lO )). 

Id. at l 95-96, 271 P.3d at 607-08. 

The SCOH then proceeded to hold that while allegations can provide a basis for both a 
prohibited practice claim, HWPA claims, and the civil laws, HRS Chapter 76, the Board 
not only ha<; jurisdiction over the Haw. Rev. Stat. § 89- I 3 prohibited practice claims but is 
required under this jurisdiction to render the initial pass on the case: 

The retaliation allegations in UPW's complaint provide a basis for both a 
prohibited practice claim and claims under the HWPA and Speech Clause; 
however, one issue is determinative of all these claims, namely, whether 
Defendants' decision to lay off government employees was motivated by the 
[202] Furlough Lawsuit Thus, the question of whether Defendants violated the 
HWPA and Free Speech Clause are inextricably intertwined with the question of 
whether Defendants engaged in a Haw. Rev. Stat. § 89-1 prohibited 
practice. Under these circumstances, we conclude that the HLRB must be the first 
to pass on the motivations for Defendants' decision to implement the layoffs. 
United Puh. Workers, AFSCME, Local 646, AFL-CIO v. Haw. Labor Rels. Bd .. 
131 Haw. 142, 315 P.3d 768, 777 (App. Ct. 2013) ("The HLRB's jurisdiction 
clearly extends to determining whether, in a particular instance, specified 
employer conduct constitutes a 'prohibited practice' under HRS § 89-13. Id. at 
201-02, 315 P.3d at 6 I3-14. 

Unlike the HGEA and HST A complaints, this dissenting member finds that the 
complaint in this case on its face specifically alleges that the Respondents engaged in various 
"prohibited practices" under Chapter 89, as discussed more fuUy below in Section II of this 
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~~~~~~~~~~~:!....!:!.~~~~'!::::!..l:!L.! In fact, this dissenting member notes that even 
on page 2 of the Memorandum of Support, Motion to that 

Chapter there is no failure to state a 

Further, the rem;oning set forth in the two cases discussed above supports the proposition 
that the Board's original jurisdiction" over any prohibited practice claims under 
Chapter 89 arising out of the the Bennett and Cole decisions regardless whether 
UHPA could file a claim under Article XIII of the Hawaii State Constitution, or whether Bennett 
or as individuals, could file a contract claim in circuit court against Respondents. 
Consequently, the Board's jurisdiction over prohibited practice claims under Haw. Rev. Stat. 
§ 89-13 is not defeated or removed because there are other potential state court claims arising 
out the facts of this case. 

Finally, this dissenting member the question: if the Board does not have 
jurisdiction over the allegations pied in this complaint then what other forum has the 
appropriate jurisdiction to consider the brought under HRS 89 and If this 
case on appeal to a circuit court, that court will be required to decide the of whether 
it has jurisdiction, the type of jurisdiction, and the Board's jurisdiction. The losing party may 
appeaL resulting in the passage of many years before a final decision is rendered. In the 
meanwhile, the prohibited practices alleged in this case will remain unresolved. 

Based on the record presented thus far, there is no showing that 
Complainants have failed to exhaust their contractual remedies. 

Finally, Respondents also argue, in the alternative, that if the Board finds jurisdiction 
over the complaint, then Complainants have not exhausted their contractual remedies, namely 
the formal grievance process under the collective bargaining agreement, and therefore, the 
Complaint must be dismissed. This dissenting member turns to examining the existence of 
subject matter jurisdiction in fact to make a determination on this issue. A review of the 
evidence in the record shows the following: 

a. see Findings of Fact No. 16 
b. Paragraph 29, Declaration of Dr. Kumashiro dated January 1 2016 and filed 

with Respondents' Motion to Dismiss implies that no formal grievances have been filed by any 
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of the Complainants but informal discussion pursuant to 
XXIV. 

Neither Dr. Bennett, Dr. Cole, nor UHPA have filed formal regarding any 
rhe matters in the prohibited practice complaint filed in CE-07-874, however, the UHPA 

submitted on behalf of both Dr. Bennett and Dr. requesting informal discussions 
pursuant to Section I, Paragraph B, Article XXIV of the collective bargaining agreement. 

c. Pertinent parts Article XXIV, Grievance Process under the existing ,A,,,.., .. u 

bargaining agreement for the period 2015-20176, are as follows. 

ARTICLE XXIV, GRIEVANCE PROCEDURE7 

A. DEFINITION 

A grievance is a complaint by a Faculty Member or the Union concerning the 
interpretation and application of the terms of this Agreement AH 
matters under this Article, including shalJ be considered 
confidential Information pertaining to the decision of an Arbitrator may be 
subject to disclosure under the provisions of Section Hawaii Revised 
Statutes. 

B. GENERAL 

I. Faculty Members are encouraged to work out grievances with their 
immediate superiors on an informal including voluntary mediation, 
without resort to the formal Grievance Procedure, whenever possible. If it is 
not possible to resolve the grievance informally, and the Faculty Member 
desires to pursue the matter, the procedures under Paragraph C. belmv shall 
apply. 

2. Any information pertammg to the grievance in the possession of the 
Employer needed by the grievant or the Union in behalf of the grievant to 
investigate and process a glievance shall be provided to them on request 
within seven (7) working days. 

An examination of the above-reference evidence shows that the record presents sufficient 
to show that there exists an interpretive issue regarding whether the grievance procedure 

set forth in Section I, Paragraph B, Article XXIV of the collective bargaining agreement (Bl) 
has been satisfied by the Complainants. More specifically, those issues include: I) what is 
required by the B 1 provision stating that: "Faculty Members are encouraged to work out 
grievances with their immediate superiors on an informal basis, including voluntary mediation, 
without resort to the formal Grievance Procedure, whenever possible. If it is not possible to 
resolve the grievance informally, and the Faculty Member desires to pursue the matter, the 
procedures under Paragraph C. below shall apply." whether UHPA met this requirement; and 

what steps, if any, has the Employer taken to work out these grievances on an informal ba'iis. 
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member finds significant the sentence in Bl providing, "If 
the informally, and the Member to pursue 
under Paragraph C. below shall apply." to 

requirements ( l) requiring the Faculty Member to \Vhether it is not 
possible to informally and (2) the Faculty Member to desire lo 

the matter under Paragraph C of Article XXIV. 

It is axiomatic that both Benneu and 
attempting to whether it is not possible to resolve the grievance informally. 

What is not from the record and requires further are the rhe. 
or actions taken Respondents following the receipl of UHP A's request to 

proceed to the informal required under BL Il is the dissenting member's opinion, 
UHPA has complied with the first part Article in particularly, BL Accordingly, if 
UHPA has complied, what is the obligation on the employer and a failure to comply with 
this obligation constitute a failure to in faith under Hmv. Rev. Stat. § 89- l3(a)(5) 
or an . .in the or administration any employee organization[.]" under 
Haw. Rev. Stat.§ 89-1 This dissenting member finds that the lack sufficient evidence 
on these precludes the determination that Complainants failed to exhaust the n,.,,,.,.,..,,,.,, 
process requiring these be addressed during a hearing on the merits 

DISSENTING DECISION 

For the reasons stated above, I find that 

( I) Bennett's hire and letter of agreement are independent contracts 
that can the collective bargaining agreement as long .as do 
not diminish or defeat a collective bargaining agreement a prohibited 
practice can arise out of a unilateral change to a term(s} of an independent 
contract if the change the employee· s rights under the collective 
bargaining agreement; 

the Board has exclusive original jurisdiction over prohibited practices under HRS 
Chapters and and 

the Complainants did not fail to exhaust their contractual remedies based on the 
evidence. 

Therefore, Respondents' Motion to Dismiss should be denied. 

~t1.-~-~ 
SESNITA A.O. MOEPONO,ember 



UHPA, et al. v. BOR 

CASE NO. CE-07-874 

ORDER GRANTING IN PART AND ORDERING FURTHER BRIEFING WITH RESPECT 

TO REMAINDER OF UNIVERSITY RESPONDENTS' MOTION TO DISMISS 

PROHIBITED PRACTICE COMPLAINT AND/OR FOR SUMMARY JUDGMENT 

ORDER NO. 

Copies sent to: 

Attorney for Complainants T. Anthony Gill, 

Sarah Hirakami, Associate General Counsel for UH Respondents 

§ 89-6 Appropriate bargaining units. slates in relevant part: 

Id. Appropriate bargaining units: All employees throughout the State within any of the follmving ,. ..... ., .. ,,r .. ,., shall 
constitute an appropriate bargaining unit: 

Faculty of the University of Hawaii and !he community 

, 
"'Haw. Rev. StaL § 89-2 Definitions. """""1,,·~ in relevant part: 

Haw. Rev. Stat § 89-2 Definitions. As used in this chapter: 

"Employee·· or "public employee" means any person employed by a public employer, exccpl elected and appointed 
officials and other employees are excluded for ccn-erage in section [Haw. Rev. Stat § 

'Haw. Rev. Stat.§ 89-2 Definitions. in relevant part: 
Haw. Rev. Stat§ 89-2 Definitions. As used in this chapter: 

"Employer'' or "public employer" means ... the bmtrd of' regents in 1he case of the University of Hawaii, and any 
individual who represents one of these employers or act., in Lhe interest in dealing with public 

IOI. 94 P.:ld 652. 656 the SCOH noted that the SCOH has 
used federal precedent to guide i!s interpretation of state public employment law. 

'Haw. Rev. Stat§ 89-14 states: 

Haw. Rev. Stai.§ 89-14 states in relevant: 

Haw. Rev. StaL § 89-14 Prevention of prohibited practices. concerning 
prohibited practices may be submilled to the board in the same manner and with the same effect 
a'\ provided in Haw. Rev. Stat.§ 377-9; provided that the board shall have exclusive original 
jurisdiction over such a conirovcrsy except that nothing herein shall preclude ( l) the institution of 
appropriate in circuit court pursuant to section [89- I or the review of 
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decisions or orders of th.:: hoard in 
Stat§ 377-9. 

Article XXfV identical in the 2009-2015 and 20!5-2017 CollcctiH: 

2015-2017 between the of Professional 
of Hawaii ar 47A8 (20!5J 
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controversies in accordance with Haw. Rev. 


