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L. INTRODUCTION

Pursuant to Hawaii Revised Statutes (HRS) § 89-5(a), the Hawai‘i Labor Relations Board (Board)
presents its annual reports to the Governor describing its activities for fiscal years 2019 and 2020,
reflecting the status of the composition of the Board on June 30, 2019 and June 30, 2020."!

IL. EXECUTIVE SUMMARY

A. Brief Background of the Board

The Board is a quasi-judicial agency that oversees two areas of laws in the State of Hawai‘i: (1)
collective bargaining and unfair labor practices under Chapters 89 and 377, Hawai‘i Revised Statutes
(HRS); and (2) contests involving citations or orders of the Director of Labor and Industrial Relations
(Director) involving occupational safety and health laws set forth in Chapter 396, HRS. The Board is
attached to the State Department of Labor and Industrial Relations (DLIR) for administrative and
budgetary purposes only.

In its capacity as a quasi-judicial body overseeing Chapters 89 and 377 disputes, the Board adjudicates
disputes between public employers, unions, and employees involving Chapter 89 and disputes that most
often arise between certain private sector employers, unions, and employees involving Chapter 377
claims.

In its capacity as a quasi-judicial body overseeing Chapter 396 contests, the Board conducts de novo
hearings on contests of citations issued by the Director through the Hawai‘i Occupational Safety and
Health Division (HIOSH) and appeals from HIOSH’s findings in discrimination complaints involving
retaliation for reporting safety and health violations.

B. “Backlog” Cases: “The Light at the End of the Tunnel Gets Brighter”

As previously reported, the Board and its staff have diligently worked to reduce the backlog of its pre-
FY 2016 cases (filed in 2003- June 30, 2016) -- many of which are 10-15 years old and many even
preceding the terms of the current Board members. Furthermore, many of the cases deal with personnel
issues and collective bargaining contracts which arose during the early years of the conversion of “New
Century” and “conversion” charter schools, and under previous State and County Executives, like
Governors Linda Lingle and Neil Abercrombie, and Honolulu Mayor Mufi Hannemann, and State of
Hawaii Department of Education Superintendent, Patricia Hamamoto.

This has meant that for most of the backlog cases, Board members who did not participate in the
hearings, pursuant to Section 91-11, HRS, must review the entire case file and listen to the audio
recordings or read the transcripts to comprehend and endorse any proposed order and findings of fact
and conclusions of law. This has been time consuming, however, because many cases do not have
transcripts but only audio recordings. Additionally, in many cases there have been changes in private
attorneys and the deputy attorney general assigned to these cases.

! On June 30, 2019 and 2020, the Hawaii Labor Relations Board was comprised of Board Members, Ms. Sesnita A.D. Moepono
and Mr. J N. Musto, and Mr. Marcus R. Oshiro, Chairperson.
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For cases, all about 10 years old, where a current Board member had participated in the hearings, the
Board member is assigned to work with our Executive Director to ascertain the case status and
determine appropriate steps to dispose of the case. This would usually entail additional hearings,
briefings, or orders. The other Board members are then consulted, and the matter is deliberated and
considered by the entire Board before a decision or order is issued. This again taxes Board members’

time and energies, as the same attention and consideration must apply to current or more recent cases.
2

The Board, however, is pleased to report that at the end of the previous fiscal year (FY2019), the
backlog had been reduced from 42 to 26 cases, and for the recent fiscal year (2020), the backlog has
been reduced to 19 cases.

Finally, it is observed that more backlog cases may be closed in the 2021 FY, as one of the Exclusive
Representatives (Union), has recently undertaken a comprehensive review of all cases in which itis a
Complainant. And, so far, the Respondent (State of Hawaii, Attorney General) has not objected to or
opposed the dismissal and closing of the cases. The Chart below describes the remaining backlog
cases.’

Chart of Open Backlog Cases

Date/File Case # Case Name Status

7/3/2003 CE-01-537a, UPW, HGEA and Kathleen Watanabe, Dir., Open
02-537u. DHRD & Linda Lingle, Governor (Charter
03-537¢04- School)
5376537

6/22/2004 CE-01-565a, UPW & HGEA and Patricia Hamamoto & BOE Open
CE-02-565b,
CE-03-565¢.
045654

3/12/2008 CE-05-661 HSTA v. Patricia Hamamoto, BOE, Linda Lingle, Open
Marie Laderta

6/6/2008 CU-05-265  Patricia Hamamoto, BOE, Linda Lingle & Marie Open
Laderta v. HSTA

6/24/2009 CE-01-710a, UPW v. Linda Lingle, Marie Laderta, Mufi Hannemann  Open
CE-10-710b

2 All the backlog cases are being overseen by Board Member Sesnita Moepono who has been serving since June 5, 2011,
making her the only Board Member to have participated in most of the backlog cases and the Board’s most experienced
member. The reduction of the backlog and closing of cases is attributed to her strong work ethic, attentiveness, and legal
scholarship with the assistance of the Board’s Executive Officer.

3 The Board uses acronyms of “CE”, “CU”, and “CEE” to designate the Prohibited Practice Complaint Against Employer,
Prohibited Practice Complaint Against Employee Union, and Prohibited Practice Complaint Against Employee,
respectively “I” is used to designate an impasse case pursuant to HRS 89-11(c).
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6. 7/31/2009 CE-01-720a, UPW v. Marie Laderta Open
CE-10-720b
7. 11/13/2009  CE-10-737, Jonathan Taum, Chad Ross, Carl L. Kahawai, Quincy Open
CU-10-284  G. K. Pacheco, Bradford J. Leialoha, Julieann L. Salas v.
DHRD & UPW
8. 1/22/2010 CE-01-747  UPW v. Aaron A. Ueno and Dr. Chiyome Fukino Open
9. 2/19/2010 CU-04-291  Susan Siuv. HGEA Open
10. 7/1/2010 CE-01-762a, UPW v. Diana Niles-Hansen & Annette Anderson Open
CE-10-762b
11. 8/16/2010 CE-03-766  HGEA v. Linda Lingle, Laura Thielen, Mark Young, Open
& Russell Tsuji
12.11/8/2010 CE-01-772  UPW v. Keith Viera, Glen Kila, Kathryn Matayoshi, Open
Garrett Toguchi, et al.
13. 4/7/2011 CU-05-303  Stephanie C. Stucky v. Wilfred Okabe, Wilbert Holck, Open
Eric Nagamine, David Forrest, HSTA
14. 11/4/2011 CE-03-787  HGEA v. Neil Abercrombie, William J. Aila, Open
and Randy L. Awo
15.11/25/2011  DR-13-102  Henry H. Yang, MD Open*

4 Note: Although the list contains fifteen (15) cases, for statistical purposes, there are nineteen (19) separate cases that
comport with the named parties and/or collective bargaining units. For example, in UPW v. Diana Niles-Hansen &
Annette Anderson, CE-01-762a and CE-10-762b, the complainant, UPW, filed the prohibited practice complaint on behalf
of Bargaining Unit 1 and Unit 10 members against the same respondents. The same employer in each case, but with
different bargaining units and employees.




C. New Chapter 89/377 Cases

Trend of New Chapters 89/377 & 396 Cases
by Fiscal Year
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A review of the past four (4) Fiscal Years (“FY™), specifically, 2017, 2018, 2019, and 2020, shows
that the Board receives, on average 36 new Chapter 89/377 cases each fiscal year.

The most frequent kind of Chapter 89/377 case over the last three fiscal years has been the Prohibited
Practice Complaint against the Employer (CE), followed by the Prohibited Practice Complaint against
the Union (CU). Although, there has been no Prohibited Practice Complaint cases filed against an
Employee (CEE) in this fiscal year; there was one in 2011; UPW v. Andrew Stinnet, Hawaii
Association of Corrections and Affiliates, and Friends of Hawaii Corrections; CEE-10-03.

The other category of cases under Chapter 89 pertains to situations where an impasse arises under
Section 89-11, HRS. In FY 2018, there were 14 impasse cases, compared to FY 2017 where only 2
impasse cases were carried into the fiscal year, and both were disposed of the same fiscal year. In all
impasse cases, the parties reached settlement themselves with little Board involvement beyond the
declaration of impasse.

Finally, there are a few cases seeking a Declaratory Ruling (DR). The Board finds its authority to
issue such orders under Section 89-5 and 91-8, HRS, and Section 12-42-9, Hawai‘i Administrative
Rules. The Board has discretion in deciding whether to issue or refuse to issue a declaratory ruling.
About two or three petitions are filed each year. °

3 Petitions for declaratory rulings are a means for a party to secure an interpretation of relevant statutes, rules, and orders
from the Board. Orders that come out of petitions for declaratory rulings have effect only as to the parties in the
declaratory ruling proceeding. UPW v. HLRB, 131 Hawai‘i 142, 152, 315 P.3d 768, 778 (2013). Specifically, a
declaratory ruling specifically looks at the “applicability” of a statute, agency rule, or order, to a particular set of

facts. The legislature created this special type of procedure for situations where there are questions about how a statute,
agency rule, or order would apply to particular circumstances that the agency has not yet ruled on. Kuleana Ku'ikahi
LLC v. State, 130 Hawai‘i 347 (App. 2012). The Hawai‘i Supreme Court has stated that declaratory ruling proceedings
only make sense if the applicability of relevant law is unknown. Because HRS § 91-8 allows only for declaratory rulings
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In a nutshell, most of the Board’s Chapter 89/377 cases involve disputes between an Employee and
his or her Employer. And, in these cases, most of the time, the Employee is represented by a Union
and its attorney(s). The Employer is represented by a Deputy Attorney General or an Attorney from
the City and County of Honolulu, or Hawaii Island, Maui or Kauai Corporation Counsel; except
Hawaii Health Systems Corporation and University of Hawaii, which retain private counsel. There
are also cases in which the Employee is not represented by the Union and proceeds on his or her own
as a Self-Represented Litigant (“SRL”) (aka “pro se” complainant). In this case, the Employee may
bring a prohibited practice charge against the Union for a violation of its breach of the duty of fair
representation. But, whether these cases have an attorney, or involve a self-represented litigant, they
are not “cookie cutter” cases, and each case is as unique as the parties and facts involved.
Consequently, the Board and its staff spends more time processing these cases through the formal
hearing process, and similar pre-hearing and post-hearing procedures as are customarily used in most
civil proceedings in the Hawai‘i District or Circuit Courts.

Additionally, the Board also adjudicates unfair labor practices complaints under Chapter 377, HRS,
and in the past three fiscal years, four cases were filed, with one proceeding to a hearing on the merits
in July 2019.% That consolidated case involved an agricultural corporation on the Neighbor Island and
local union representing agricultural workers and arose from twelve specific allegations arising from
two separate contacts, regarding two separate farms between the employer and multiple worker units
of the same union. The hearing on the merits was held in Honolulu over three days, and parties flew
in their respective witnesses. The case has been briefed and submitted for decision and order.

Finally, the Board’s hearings under Chapter 89/377 are open to the public and reasonable
accommodations are made for persons seeking access. The Board also provides language
interpretation and translation services for party litigants and has held hearings on the Neighbor Islands
to accommodate Neighbor Island litigants. Both complainants and respondents have expressed
appreciation for this Board practice. Recent COVID-19 restrictions, however, will have an effect on
this practice and at present no Neighbor Island hearings are foreseen.

D. Chapter 396 Hawaii Occupational Safety and Health Division Cases (HIOSH)

As reported in our previous report, FY 2017-2018, and covering FYs 2016, 2017, and 2018, most
HIOSH cases pursuant to Chapter 396, HRS, are closed within twelve (12) months of filing.

A review of the past four (4) Fiscal Years (“FY™) 2017, 2018, 2019, and 2020, shows that the Board
received on average 26 cases a year but in the last two (2) FYs, there was a reduction in the number
of Chapter 396, HRS, cases, from a high of 55 cases in FY 2018, to a low of 25 cases filed in FY 2020.

This may reflect the construction boom and economic expansion during the years 2015-2018 and the
subsequent increase in construction projects and the expected increase in HIOSH citations and cases.

that deal with questions of applicability, an agency such as this Board, has no discretion to issue a declaratory ruling that
does not deal with a question of applicability. Citizens Against Reckless Development v. Zoning Board of Appeals,

114 Hawai‘i 184 (2007). The Board’s administrative rules include a non-exhaustive list as to what types of declaratory
ruling petitions the Board may refuse to issue declaratory rulings on. This list is found in Hawai‘i Administrative Rules
12-42-9(f).

®In FY 2019, three (3) HRS 377 cases were filed but two (2) were withdrawn before a hearing. In FY 2018, one case was
filed, but dismissed sua sponte by the Board for lack of subject matter jurisdiction. And, in FY 2016, one case was filed,
but withdrawn before a hearing. There were no HRS 377 cases filed in FY 2020.
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It could also reflect the increased monetary penalties that HIOSH imposes upon the violators and
resulting deterrent effect, or better business compliance with the rules and regulations, or the increased
enforcement and prosecution by HIOSH. Local economist have opined that the construction boom
may have reached a plateau in FY 2019 and that could explain the reduction in number of cases. But,
again, it could also be a result of stronger enforcement and better compliance with the established
rules and regulations. In any case, as we enter the new fiscal year, six months into the COVID-19
Global Pandemic, our historical references may shed little insight on how the HIOSH laws are
enforced and whether more contested cases (appeals) will be filed. At the close of the fiscal year, 25
cases have been filed.

Makeup of HLRB Caseload by Fiscal Year

Number of Chapter 89 & 396 Cases

FY17 FY18 FY19 FY 20

®m Chapter 89/377  m Chapter 396 (HIOSH)

The following chart shows the present trend for 2018, and 2019 HIOSH cases

Year Filed # of Cases Closed Carried Over
2018 25 25 0
2019 26 22 4
20207 25 5

However, due to the current concerns regarding COVID-19, the Governor issued an Emergency
Proclamation on March 4, 2020, and a Supplementary Emergency Proclamation on March 16, 2020.
These proclamations, among other things, gave agencies the ability to conduct certain hearings by
telephone or video conference without the physical presence of the parties at the same location, and
suspended certain rules, statutory requirements, and administrative hearing procedures as needed to

" These 25 cases as of June 30, 2020 but the Board expects the number of cases to increase as on average that Board
receives an average of 41 HIOSH cases a year. The advent of the COVID-19 Global Pandemic, however, is a new
variable that may affect the filings and cases.



deal with the emergency situation brought on by COVID-19. Furthermore, on March 17, 2020, the
Governor ordered all non-essential state workers to work remotely.

Similarly, on March 22, 2020, the Mayor of the City and County of Honolulu issued an Emergency
Order requiring, among other things, that all residents of the City and County of Honolulu stay at their
place of residence, except to perform “Essential Activities,” “Essential Governmental Functions,” or to
operate “Essential Businesses.” The Hawai‘i Labor Relations Board (Board) is located within the City
and County of Honolulu.

Both, the Governor’s Proclamations and Mayor’s Orders have had a significant impact upon the Board.
Pursuant to the Governor’s First Executive Order, the Chair ordered the office to be closed and the staff
to work from home.® The initial “Stay at Home/Work from Home” orders required both substantive
and procedural changes to the operations of the Board and necessitated significant upgrades to
computer software and the re-setting of physical layout of the Board’s Hearing Room. The Board,
however, has not allowed these restrictions to impair its ability to function and stay true to its mission.
To the contrary, the Board has quickly reacted to the changing conditions and created a process to
afford parties adequate time to foster settlement considerations while maintaining firm Board control
on the prosecution and disposition of the cases. To this end, the Board has shifted its attention to those
cases that are deemed a “priority” by allowing any party to request the Board to bring a case to hearing.
Accordingly, both in-person and remote hearings are now freely provided to accommodate the needs
of the parties and their level of technological abilities.’

At present, the Board has not received any request to classify any HIOSH case as a “priority” but on its
own has set several discrimination or whistleblower cases for status conferences.'” It is too soon to
predict, however, whether current HIOSH cases will be closed within the year filed because of COVID-

¥ The HLRB chairperson directed all employees to work remotely effective March 18, 2020 and became the designated
essential personnel to physically work in the office during the initial “lock-down” of State offices. From that date forward,
Staff was given authorization to work remotely using government issued laptops. When, the DLIR building was closed to the
public on March 23, 2020, Staff was informed that the remote working conditions and authorizations would continue for the
indeterminate future.

? Board Order No. 3595, Emergency Order Regarding All Proceedings Before the Hawaii Labor Relations Board, filed
March 25, 2020, ordered that except for proceedings deemed a “Priority” by the Board, in its discretion, all hearings shall be
postponed on or after April 1, 2020, including but not limited to status conferences, prehearing conferences, pretrial
conferences, motions hearings, hearings on the merits, and de novo hearings, shall be postponed and rescheduled to dates to
be determined as the Board’s schedules permits.

Board Order No. 3605, Second Emergency Order Regarding All Proceedings Before the Hawaii Labor Relations Board, filed
May 19, 2020, ordered that all filings in all cases before the Board during the emergency period must be made electronically
though the Board’s filing service FileandServeXpress (FSX), unless otherwise ordered by the Board. (The Board has used
FSX since 2014 to create a “paperless” filing system and serving of all pleadings electronically).

Board Order No. 3647, Third Emergency Order Regarding All Proceedings Before the Hawaii Labor Relations Board, filed
September 3, 2020, ordered that all hearings scheduled by the Board on or after September 3, 2020, will be held remotely
using the Zoom platform, while encouraging any party without Internet access or any concerns to contact the Board. (The
Board has responded to all request and made reasonable accommodations in all instances).

19 In contrast, to the HIOSH cases, the exclusive representatives (unions) in several Chapters 89/377 cases have been actively

requesting hearings and designation of cases, as a “priority”, either as Complainant or Respondent. The Board has granted
each request and set the cases for a hearing on the merits or for status conference.
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19. But the Board will continue to promote timely prosecution of the cases and final disposition. This
is especially the case for those cases involving claims of discrimination or whistleblower and those
brought by self-represented litigants (SRLs).

E. Chapter 89/377 Cases: Pretrials, Motions and Hearings on the Merits

Chapters 89/377 cases are similar in many respects to civil cases filed in the circuit courts. Much of the
processing of these cases hinge upon the prosecution of the case by the plaintiff or defendant. The court
serves in many instances as the “referee” or “facilitator” of these cases, and about 90% of all civil cases
do not proceed to trial and court adjudication. The same holds true for the Board and the parties. Both
the complainant and respondent have some say in whether a case goes to hearing on the merits or is
continued for purposes of settlement. Furthermore, the Board adheres to the legislative public policy of
promoting harmonious and cooperative relations among the parties, and in many instances, the provision
of additional time to the parties has resulted in resolutions benefiting both of the litigants, saving legal
expenses, and most importantly, establishing workable processes to avoid future contractual
disagreements.

The chart below shows the number of days the Board held hearings on the merit and de novo hearings
by Fiscal year. "'

Hearing on the Merits (Chapter 89/377)
and de novo Hearings (Chapter 396)
by Fiscal Year
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' In FY 2019-2020, a Chapter 89/377 case with parties, all from Oahu, involving eight complainants, two respondents, three
attorneys, and six procedural and substantive motions, was concluded after 17 days of hearings. In another 89/377 case,
covering three fiscal years, 2018-2020, involving Neighbor Island employees, and Oahu based employer, and public union,
the Board held a total of 26 hearings on Oahu and Hawaii island. Finally, a HIOSH case involving an Oahu employer and
former employee, took 14 days to complete the de novo trial.

11




















































































