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§12-44-1 Procedure.
procedure before the state fire counci
132,

Chapt er

St at ement of appeal

Cont est ed case hearing before State Fire Counci
Time and place of hearing and notice

Docket

Conmput ation of tine;
Docunent s
Deposition; application for

Deposi tions; person before whom taken, oath,
and cross-exam nation, record of exam nati on,
deposition

Use of depositions

Presiding officer; powers and duties

Reassi gnnment of appeal
Conduct of hearing
Recomrended deci si on
Proposed deci si on
Filing of exceptions;
proposed deci sion
Argunment on exceptions
Fi nal deci sion

extension of tine

exam nati on
filing of

extension of time; finality of

Subchapter 6 O her Contested Case Heari ngs
Applicability of subchapter 1
Noti ce of hearing

Conduct of hearing
SUBCHAPTER 1
GENERAL PROVI SI ONS

Thi s chapter governs the practice and

of the State of Hawaii under
6/ 6/ 86] (Auth: HRS 8132-16)

Revi sed Statutes. [Eff.

(1 mp: HRS §132- 16)

8§12-44-2 Definitions.
" Appel | ant ™"

As used in this chapter:
means a person appealing froman adverse finding or

deci sion of the council.

" Chai r person”

nmeans the chairperson of the council.

"Council" nmeans the state fire council.
"Board" neans county fire appeals board or fire appeal board
est abli shed by county ordi nance to which the owner or occupant nmay

appeal

from any order
"Fire chief"

made by the county fire chief.
means the fire chief of the county.
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"Hearing officer” neans the chairperson or a hearing officer
designated by the state fire council to preside over the hearing of
an appeal governed by this chapter.

"Office" neans the office of the council in Honolulu, Hawaii .

"Order” neans a witten order served by the fire chief or the
chief's representative upon the owner, occupant, or other person
responsible for a building or its prem ses setting forth the nature
of an alleged violation or condition, the |law, ordinance, rule, or
order violated, and the protections, safeguards, or other neans or
met hods required to render the building or prem ses safe as required
by | aw, ordinance, or rule.

"Persons” includes individuals, partnerships, corporations,
associ ations, or public or private organi zations of any character
ot her than governnmental agencies. [Eff. 6/6/86] (Auth: HRS 8132-16)
(I'nmp: HRS 8132-16)

SUBCHAPTER 2
PUBLI C RECORDS AND | NFORMATI ON

8§12-44-11 Public inspection. All public records shall be
avail able for inspection at the office during regular business hours.
The attorney general shall determ ne which records may be wi thhel d
from public inspection when those records pertain to the preparation
of the prosecution or defense of any action or proceeding in which
the council is or may be nade a party, or when the records do not
relate to a matter in violation of |aw and are deened necessary for
the protection of the character, reputation, or business of any
person. [Eff. 6/6/86] (Auth: HRS §132-16) (Inmp: HRS 8§132-16)

8§12-44-12 |Information. Requests for information within the
jurisdiction of the council, except confidential information, shal
be made in person during regular business hours, or shall be made in
writing and handl ed with due regard for the proper dispatch of other
public duties. [Eff. 6/6/86] (Auth: HRS 8§132-16) (Inp: HRS 8§132-16)

812-44-13 Cost of public records. Copies O public records
shall be made avail able free of charge upon request to state and
county agencies, organizations representing public enployees, federal
agenci es, and other states. For all other persons, the price for a
copy shall be twenty five cents a sheet for each extract. [ Ef f JON
6 1986 1 (Auth: HRS S132-16) (Inmp: HRS S132-16)

SUBCHAPTER 3
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ADOPTI ON, AMENDMENT, OR REPEAL OF RULES

8§12-44-21 Petition. Any person may petition the council for
t he adopti on, anmendnent, or repeal of any of its rules. [Eff.
6/ 6/ 86] (Auth: HRS 8132-16) (Inp: HRS 8§132-16)

8§12-44-22 Form and content of petition. The petitioner shal
submt three copies to the office. The petition need not be in any
special form but shall contain the follow ng information:
(1) The petitioner's name and address, including zip code, and
t el ephone nunber;
(2) A statement of the nature of the petitioner's interest;
(3) An explicit statement of the reasons in support of the
proposed rul e, anmendnent, or repeal;
(4) A draft or the substance of the proposed rule anmendnent,
or repeal and a designation of any existing rules affected
by the petition; and
(5) The signature of the petitioner. Any petition which does
not conformto the requirenents of this section may be
rejected by the council. [Eff. 6/6/86] (Auth: HRS
§132-16) (I np: HRS 8§132-16)

812-44-23 Consideration of petition. Wthin thirty days after
the receipt of the petition, the council shall either deny the
petition, stating in witing its reasons for the denial, or initiate
proceedi ngs for the adoption, anmendnent, or repeal of the rule.

[Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS §132-16)

8§12-44-24 Notice of proposed rul emaking. The procedures
established in section 91-3, HRS, shall apply. [Eff. 6/6/86] (Auth:
HRS §91-3) (Inp: HRS 891-3)

§12-44-25 Conduct of hearing. (a) The public hearing shal
be presided over by the council chairperson or a designated
representative, in the chairperson's absence. The hearing shall give
persons a reasonabl e opportunity to be heard on matters relevant to
t he issues involved. The presiding officer may adm nister oaths or
affirmati ons and take all other actions necessary to the orderly
conduct of the hearing and the attainment of a clear and orderly
record.

(b) Each hearing shall be held at the tine and place set in
the notice of hearing, but may be continued by the presiding officer
fromday to day or be adjourned to a |ater date or to a different
pl ace wi thout notice other than the announcenent thereof at the
heari ng.
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(c) At the comrencenent of the hearing, the presiding officer
shall read the notice of hearing and shall then outline briefly the
procedure to be followed. Evidence shall then be received with
respect to the matters specified in the notice of hearing in such
order as the presiding officer shall prescribe.

(d) Before testifying, every witness shall state the witness's
name, address, and whom the w tness represents at the hearing, and
shal | give such other information respecting the witness' appearance
as the presiding officer may request. The presiding officer shal
confine the evidence to the questions before the hearing but shal
not apply the technical rules of evidence. Every w tness shall be
subj ect to questioning by the council or by any other representative

of the council, but cross-exani nation by private persons shall not be
permtted unless the presiding officer expressly permts it.
(e) Al interested persons and governnental agencies shall be

af forded an opportunity to submt data, views, or argunents which are
relevant to the matters specified in the notice of hearing. In
addition, or in lieu thereof, persons or agencies may also file with
the council a witten protest or other comments or recomendations in
support of or in opposition to the proposed rule. Witten protest,
comments, or recommendations or replies thereto shall not be accepted
unl ess an original and five copies are filed. The presiding officer
may extend for good cause the period for filing witten protest,
comments, or recommendati ons beyond the hearing date.

(f) Unless otherw se specifically ordered by the council
testinmony given at the public hearing shall not be reported verbatim
Al'l supporting witten statements, maps, charts, tabulations, or
simlar data offered in evidence at the hearing, and which are deened
by the presiding officer to be authentic and relevant, shall be
received in evidence and made a part of the record. Unless the
presiding officer finds that the furnishing of copies is
i npracticable, six copies of the exhibits shall be submtted. [Eff.

6/ 6/86] (Auth: HRS 891-3) (Inp: HRS 891-3)

812-44-26 Action. At the close of the final public hearing,
the council shall announce the date when its decision shall be made.
The council shall consider all relevant comments and materi al of
record before taking final action in its rul emaki ng proceedi ng.
[Eff. 6/6/86] (Auth: HRS 891-3) (Inp: HRS 891-3)

SUBCHAPTER 4
DECLARATORY RULI NG

8§12-44-31 Petition. Any person may petition the council for a
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decl aratory order as to the applicability of any statute adm ni stered
by the council or of any of its rules or orders. [Eff. 6/6/86]
(Aut h: HRS 8132-16) (Inp: HRS 8132-16)

8§12-44-32 Form and content of petition. The petitioner shal
submt three copies of the petition to the office. it need not be in
any special formbut shall contain the follow ng information:

(1) The petitioner's nanme and address, including zip code, and

t el ephone nunber;

(2) A statenment of the nature of the petitioner's interest,

i ncluding the reasons for the subm ssion of the petition;

(3) A designation of the specific statutory provision, rule,
or order in question;

(4) A conplete statenent of the relevant facts;

(5) A statenent of the interpretation given the statutory
provi sion, rule, or order by the petitioner;

(6) A menorandum containing the reasons, including any | egal
authorities, in support of the petitioner's
interpretation; and

(7) The petitioner's signature.

Any petition which does not conformto the requirenents of this
section nmay be rejected by the council. The rejection shall be in
writing and shall state the reasons therefor. [Eff. 6/6/86] (Auth:
HRS 8132-16) (Inp: HRS 8§132-16)

8§12-44-33 Refusal to issue declaratory order. The council for
good cause may refuse to issue a declaratory order. Wthout limting
the generality of the foregoing, the council may so refuse where:

(1) The question is speculative or purely hypothetical and
does not involve an existing situation or one which may
reasonably be expected to occur in the near future;

(2) The petitioner's interest is not of the type which woul d
give the petitioner standing to maintain an action if the
petitioner were to seek judicial relief;

(3) The issuance of the declaratory order may adversely affect
the interest of the State, the council, or any of the
officers or enployees in any litigation which is pending
or may reasonably be expected to arise; or

(4) The petition requests a ruling on a statute not
adm ni stered by the council or the matter is not otherw se
within the jurisdiction of the council.

Where any question of law is involved, the council my refer
the matter to the attorney general. The council may al so obtain the
assi stance of other agencies, where necessary or desirable. [Eff.
6/ 6/ 86] (Auth: HRS 8132-16) (Inmp: HRS 8§132-16)
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8§12-44-34 Consideration and disposition of petition. The
council, within a reasonable tinme after the subm ssion of a petition,
shal |l either deny the petition, stating the reasons therefor or issue
a declaratory ruling. Upon disposition of the petition, the
chai rperson shall pronptly notify the petitioner of the council's
ruling. [Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS §132-16)

SUBCHAPTER 5

APPEALS FROM DECI SI ONS OF
THE STATE FI RE COUNCI L

8§12-44-41 Scope. This subchapter shall govern all appeals from
t he findings or decisions of the council relating to any of its rules
or the law it admnisters. [Eff. 6/6/86] (Auth: HRS §132-16) (I np:
HRS §132-16)

812-44-42 Filing of appeal. Any person may appeal from an
adverse decision of the council by filing a witten statenment of
appeal on a form prescribed by the council. The statenment of appeal
shall be filed in the office of the council not later than sixty days
fromthe date of the adverse decision by the council. [Eff. 6/6/86]
(Auth: HRS 8132-16) (Inp: HRS 8§132-16)

8§12-44-43 Statenent of appeal. (a) The statement of appeal
shall include the follow ng information:

(1) The identity and description of the appellant. if the
appeal is made by an enpl oyee organi zati on on behal f of a
menber, the organization shall state that it has the right
to represent the nmenbers and shall submt proof of such
right at the hearing of the appeal; and

(2) The grounds for appeal, the specific issues involved, the
contentions of the appellant, and a description of the
evi dence that the appellant intends to introduce in
support of those contentions.

(b) An inconplete statenent of appeal nmay be returned to the
appellant with an explanation for the return. if returned, the
appel l ant shall have five working days in which to correct and refile
the statenent. Any statenment refiled within the five working day
period may be rejected if the statenment is still inconplete and the
inconpletion is material and substanti al.

(c) Any statenment of appeal which is returned and not corrected
and refiled within the period prescribed in subsection, (b) shall be
rejected. [Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS 8§132-16)
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8§12-44-44 Contested case hearing before the council or hearing
officer. When an appeal is perfected in accordance with this
subchapter, the appellant shall be afforded a contested case hearing
before the council or a hearing officer appointed by the council.
[Eff. 6/6/86] (Auth: HRS §132-16) (Inp: HRS §132-16)

812-44-45 Tine and place of hearing and notice. |If the appeal
is to be heard by the council, it shall set the tine and place of
hearing and the chairperson or designated representative shall give
written notice thereof to the appellant. Unless otherw se directed by
t he council, when the hearing of an appeal is assigned to a hearing
officer, the hearing officer shall set the tinme and place of hearing
and give witten notice thereof to the appellant. [Eff. 6/6/86]
(Auth: HRS 8132-16) (Ilnmp: HRS §132-16)

8§12-44-46 Docket. The chairperson or designated representative
shall maintain a docket of all appeals and each appeal shall be
assigned a nunber. [Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS
§132-16)

812-44-47 Conputation of tinme; extension of tinme. (a) in
conputing any period of tinme prescribed or allowed by this
subchapter, order of the council or by any applicable statute, the
day of the act, event, or default after which the designated period
of time is to run shall not to be included. The | ast day of the
period so conputed shall be included unless it is a Saturday, Sunday,
or |legal holiday, or a day or a part of a day on or for which the
governor has granted adm nistrative |leave in the State, in which
event the period runs until the next regular work day for the counci
or the circuit courts, which is neither a Saturday, Sunday, nor a
hol i day. internedi ate Saturdays, Sundays, and holidays shall not be
included in a conputation when the period of time prescribed or
allowed is ten days or |ess.

(b) Except for the time for the filing of exceptions covered by
section 12-44-59(b), whenever a person or agency is required or
allowed to act within a time specified by this subchapter, the state
fire council may

(1) Wth or without notion or notice extend the period if

request therefor is made before the expiration of the
specified period; or

(2) Upon notion, permt the act to be done after the

expiration of the specified period where the failure to
act was the result of excusable neglect. [Eff. 6/6/86]
(Aut h: HRS 8132-16) (Inmp: HRS 8132-16)
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8§12-44-48 Docunents. (a) if any docunent filed in a proceeding
governed by this subchapter is not in substantial conformty with the
applicable rules of the council, or is otherwise insufficient, the
council, on its own notion or on the notion of any party, may strike
t he docunent or require its amendnent. |f amended the docunent shall
be effective as of the date of the original filing.

(b) Al docunents filed with or presented to the council nmay be
retained in the files of the council. The council nmay permt the
wi t hdrawal of original docunents upon subm ssion of photostatic
copies or originals. [Eff. 6/6/86] Auth: HRS 8132-16) (Inp: HRS
8§132-16)

8§12-44-49 Deposition; application for. (a) Upon the witten
application of a party to a proceedi ng governed by this subchapter
and for good cause shown, the council or the hearing officer, at any
time after the filing of the statenment of appeal, may order the
t aki ng of testinony of a-w tness by oral exam nation.

(b) The applicaton shall be made to the council or the hearing
of ficer and shall state the reasons why the deposition should be
taken, the time and place for taking the deposition, the nanme and
post office address of the witness, and the subject matter concerning
which the witness is expected to testify. if good cause is shown, an
order for the taking of the deposition containing the appropriate
instructions shall be nade and served upon the parties. [Eff.

6/ 6/ 86] (Auth: HRS 8132-16) (Inp: HRS 8132-16)

8§12-44-50 Depositions; persons before whom taken, oath,
exam nation and cross-exam nation, record of examination, filing of
di sposition. (a) The deposition shall be taken before an officer
aut hori zed to adm ni ster oaths.

(b) The officer before whomthe testinony is to be taken shal
put the witness on oath. The adverse party shall have the right to
cross-exam ne the witness. The questions propounded to the w tness
and the answers thereto shall be taken stenographically and
transcri bed.

(c) Al objections made at the tinme of the exam nation shall be
noted by the officer upon the deposition. Evidence objected to shall
be taken subject to the objection. The officer taking the deposition
shall certify on the deposition that the wi tness was duly sworn and
that the deposition is a true record of the testinmony given by the
w tness and shall forward the deposition with two copies thereof in a
seal ed envel ope, endorsed with the title of the proceeding, to the
council's office. [Eff. 6/6/86] (Auth: HRS 8132-16) (Inmp: HRS
§132-16)
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8§12-44-51 Use of depositions. (a) A deposition ordered and
taken in accordance wi-th section 12-44-49 may be used in a
proceeding if the presiding officer finds that the evidence is
ot herwi se adm ssi bl e and;

(1)
(2)

(3)
(4)

(5)

(b)

The witness is dead;

The witness is out of the State, unless it appears that

t he absence of the witness is procured by the party

of fering the deposition;

The witness is unable to attend or testify because of age,
sickness, infirmty, or inprisonment;

The party offering the deposition has endeavored and has
been unable to procure the attendance of the w tness by
subpoena; or

Upon application and notice, that those exceptional
circunstances exist as to make it desirable to allow the
deposition to be made in the interest of justice and with
due regard to the inportance of presenting the testinony
orally before the council or hearing officer

if any part of the deposition is put in evidence by a

party, any other party may require the production of the remai nder

any ot her

portions of the deposition. [Eff. 6/6/86] (Auth: HRS

§132-16) (I np: HRS §132- 16)

812-44-52 Presiding officer; powers and duties. (a) The
chai rperson, or any other menber of the council designated by the
chairperson, or a hearing officer designated by the council shal
preside at all hearings on appeals governed by this subchapter.

(b) When the presiding officer is a hearing officer, the
hearing officer shall have the followi ng powers and duties:

(1)

(2)
(3)
(4)
(5)
(6)
(7)

(8)

(9)
(10)

(11)

Determ ne the tine and place of hearing and, in the
hearing officer's discretion or at the request of a party,
continue or postpone any heari ng;

Regul ate the course and conduct of the hearing;
Adm ni ster oaths and affirmations;

Exam ne wi t nesses;

| ssue subpoenas;

Rul e on offers of proof and receive evidence;

Hol d conferences, before or during the hearing, for the
settlement or sinplification of issues;

Rul e on notions and di spose of procedural requests or
simlar matters;

Recomend a decision to the council;

Di spose of any matter that normally and properly arises
before or in the course of the hearing; and

Take any other action authorized by this subchapter or by
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| aw that the hearing officer nay deem necessary for the
orderly and just conduct of the hearing.
(c) When the appeal is heard by the council, the presiding
of ficer shall have all of the powers and duties in subsection (b)
except recomendi ng a deci sion. [Eff. 6/6/86] (Auth: HRS 8§132-16)
(I'nmp: HRS §132-16)

8§12-44-53 Reassignnent of appeal. |If for any reason the
hearing officer designated for the hearing of an appeal is unable to
conplete the hearing, the council may assign the appeal to another
hearing officer w thout abatenent of the proceedings. [Eff. 6/6/86]
(Auth: HRS 8132-16) (Inp: HRS 8§132-16)

8§12-44-54 Conduct of hearing. (a) The presiding officer shal
convene the hearing and summarize the statenment of appeal.

(b) Before presenting the case, the appellant shall have the
opportunity to make an opening statenent. The deputy attorney general
assigned to the council shall also have the opportunity to make an
openi ng statenent then or after the appellant has presented the
appel lant's case. opening statements may be wai ved by either party.

(c) Wtnesses shall testify in the follow ng order:

(1) Wtnesses for the appellant;

(2) Wtnesses called by the deputy attorney general;

(3) Wtnesses for the appellant in rebuttal;

(4) Wtnesses called by the deputy attorney general in

rebutt al

(5) Additional witnesses as the presiding officer may deem

necessary.

(d) Each witness shall be examined in the foll owi ng order:

(1) Direct exam nation by the party calling the w tnesses;

(2) Cross exam nation by the other party;

(3) Redirect examnation by the party calling the wtness;

(4) Recross exam nation by the other party;

(5) Exam nation by the presiding officer or any nenber of the

counci | .

(e) After the presentation of evidence is concluded, unless
t he appeal is submtted by either party or both parties w thout
argunment, the appellant shall make a cl osing argunent followed by
argument by the deputy attorney general. The appellant may then
present rebuttal argument which shall be limted to countering any
matter or argunent presented by the deputy attorney general.
Reasonable tinme imts may be inposed by the presiding officer for
argunment. Argunent nmay be waived by either party.

(f) The presiding officer, within such time limts as the
presiding officer may inpose, may permt the parties to submt
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written menoranda in support of their respective positions and
proposed findings of fact. [Eff. 6/6/86] (Auth: HRS 8132-16) (I np:
HRS §132- 16)

8§12-44-55 Recommended decision. When an appeal is heard by a
hearing officer, the hearing officer, within sixty days after the
cl ose of the reception of evidence or the filing of any menoranda or
proposed findings permtted by the hearing officer, shall mke and
file with the council a reconmmended decision which shall include
recommended findings of fact and conclusions of law. If any party has
been permtted to file proposed findings of fact, the hearing officer
shal |l incorporate in the recommended decision a ruling on each
proposed finding so presented. [Eff. 6/6/86] (Auth: HRS §S132-16)
(I'nmp: HRS 8§132-16)

8§12-44-56 Proposed decision. Upon receipt of the recomended
deci sion, the council may accept it as its proposed decision, or may
remand it to the hearing officer for any clarification or correction,
or my nodify it and issue its own draft of a proposed decision. A
copy of the proposed decision shall be served upon each party. [Eff.
6/ 6/ 86] (Auth: HRS 8132-16) (Inp: HRS 8132-16)

8§12-44-57 Filing of exceptions; extension of time; finality of
proposed decision. (a) Wthin fifteen days after the mailing of a
copy of the council's proposed decision, any party nmay file with the
council exceptions to any part thereof and request review by the
council. Each exception shall specify the portion of the record and
authorities relied on to sustain each point. Eight copies of the
exceptions and request for review shall be filed with the council. in
addi tion, a copy of the exceptions and request for review shall be
served upon each of the parties who was served with a copy of the
proposed deci si on.

(b) Any party may apply for an extension of time within which
to file exceptions to the proposed decision by filing two copies of a
written applicaton setting forth the reasons for the request. The
application shall be filed before the expiration of the period
prescribed for the filing of exceptions. Upon good cause shown, the
council, or any nmenber of the council, may extend the time for filing
exceptions for an additional period not to exceed fifteen days.

(c) I'f no exceptions and request for review are filed within
the tinme specified, the proposed decision shall becone final, unless
the council on its own notion orders further proceedings to be held.
[Eff. 6/6/86] (Auth: HRS 8§132-16) (Inp: HRS §132-16)

8§12-44-58 Argunent on exceptions. Upon the filing of
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exceptions by a party adversely affected by the proposed deci sion,
t he council shall grant that party an opportunity to present
argunments to the council. [Eff. 6/6/86] (Auth: HRS 8132-16) (I np:
HRS §132- 16)

812-44-59 Final decision. (a) \Were exceptions have been filed
to the council's proposed decision, the council shall render its
final decision within sixty days after hearing the exceptions. in
rendering its final decision, the council shall consider the whole
record or such portions thereof as may be cited by the parties, and
shall resolve all questons of fact by what it deens to be the greater
wei ght of the evidence thereon. The final decision shall contain
findings of fact and concl usions of |aw upon which the decision is
based.

(b) VWhere the council has heard and exam ned all of the
evi dence, the council, within sixty days after the reception of the
evi dence, or filing of any menoranda or proposed findings permtted
to be filed by any party, shall render its final decision which shal
contain findings of fact and concl usions of |aw upon which the
decision is based. If any party has been permtted to file proposed
findings of fact, the final decision shall incorporate a ruling on
each proposed finding so presented. [Eff. 6/6/86] (Auth: HRS
8§132-16) (Inmp: HRS §132-16)

SUBCHAPTER 6

OTHER CONTESTED CASE HEARI NGS

12-44-71 Applicability of subchapter 6. Except as otherw se
provided in this subchapter, this subchapter shall apply to all other
contested case hearings. [Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS
§132-16)

812-44-72 Notice of hearing. Notice of hearing shall be given
by the chairperson or by the hearing officer, if the latter hears the
case, conformng to the requirenents of sections 91-9 and 91-9. 5,

HRS. [Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS §132-16)

8§12-44-73 Conduct of hearing. (a) The presiding officer of the
hearing shall convene the hearing, briefly state the nature of the
case, and make a determ nation as to which party has the burden of
proof. The determ mation shall be made in accordance with section
91-10, HRS. Except as otherw se provided by law, the party initiating
t he proceedi ng shall have the burden of proof, including the burden
of produci ng evidence and the burden of persuasion.
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(b) The party having the burden of proof shall proceed first in
t he presentation of opening statenents,, w tnesses, and argunent.
(Eff. 6/6/86] (Auth: HRS 8132-16) (Inp: HRS 8§132-16)
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